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A desk man on The Sentinel is a sentinel who guards it Coke ...with a capital, please—just as you spell 
against mistakes—such as the careless misuse of Coca-Cola with cap initials. 
proper names. 



















P.S. The quality of Coke has been safely guarded for 
For example, he makes sure that the name of his paper 65 years. Have a Coke, and work refreshed. 

always gets the capital treatment it deserves. 

In the same way, he sees that Coke is always spelled with 

an upper-case “C,” for Coke, too, is a proper name. It 

is the friendly abbreviation for Coca-Cola—and both Ask for it either way 
“Coke” and “Coca-Cola” are registered trade-marks as ... both trade-marks 
well as proper names. mean the same thing. 
Good practice requires the owner of a trade-mark to 

guard it diligently. That’s why we ask that you make 


THE COCA-COLA COMPANY 


or 
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S PANNING the whole world of government contracts questions, the swift 
regular releases of CCH’s Government Contracts Reports hurry to subscribers 
details of all new developments concerning:—Procurement, with its Bids, Con- 
tract Clauses, Labor Requirements, Contract Regulations—Settlement, with its 
Performance Costs, Price Adjustments, Payments, Supporting Vouchers, Appeal 
Procedures, Judicial Review—Modification, whether by Supplemental Agree- 
ment, or Change Orders, or ‘‘Extras'’ Orders—Cancellations—Profit Limita- 
tions—Renegotiation—Termination—Emergency Amortization. 

What's more, everything is explained, organized, coordinated to give 
you always the very latest, complete picture of what's what in this field—to 
give you the facts and information you need, when you need them, in handling 
government contracts law puzzlers. 
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Are you concerned with labor relations law? Wage-hour problems? 
Or any other angle of the law regulating employer-employee-union relations? 
Then it is reported at once—fully, accurately, helpfully—in CCH's vigilant 
Labor Law Reports. For informative weekly issues encompass the whole worka- 
day world of statutes, regulations, rulings, court and administrative decisions, 
forms, instructions, and the like, concerning the important federal and state 
regulation of labor relations and wages and hours problems. 

Included are detailed explanations of emerging developments under the 
Taft-Hartley Act, National Labor Relations Act, Fair Labor Standards Act, 
Railway Labor Act, veterans’ reemployment rights, anti-discrimination laws, 
government contracts law relating to labor, anti-injunction laws, and state 
labor relations and wage-hour laws, among others. 

You're always in step with the labor law parade, always have the latest 
pertinent details under your subscription for CCH'’s LABOR LAW REPORTS. 


























DESIGNED specifically for the man concerned with the everyday prob- 
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lems involving federal and state antitrust enforcement and regulation of trade 
and business practices! The regular, biweekly releases of CCH's Trade Regu- 
lation Reports dispatch to subscribers “the last word” on the Federal Trade 
Commission Act (with the McGuire Fair Trade Amendment), Sherman and Clayton 
Antitrust Acts, Robinson-Patman Price Discrimination Act, state fair trade acts, 
state antitrust laws and other pertinent trade regulatory laws—federal and state. 

Court decisions interpreting these Acts, rulings of the Federal Trade 
Commission, and its rules of practice and procedure are faithfully reported. 
Trade Practice Conference Rules are reproduced in full text. 

In short, as a subscriber, you always know the what’s what and why of 
all relevant changes and new developments—as they break. 
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Write for complete details on these and other fields of interest. 
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PUBLISHERS OF TOPICAL LAW REPORTS 
CHICAGO 1 New YORK 36 WASHINGTON 4 
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# The permanent home of our Asso- 
ciation is now assured. The House of 
Delegates at San Francisco finally 
settled the location by an _ over- 
whelming vote in favor of accepting 
the gift of the University of Chicago 
of a block of land on Sixtieth Street 
across the Midway from the Univer- 
sity. There are no conditions to the 
offer except (a) a headquarters build- 
ing will be erected and (b) the Uni- 
versity has the first option to pur- 
chase any building or improvements 
placed upon the donated land at an 
appraised value in the event the 
property is abandoned or offered for 
sale by the Association. The Board 
of Governors was vested with the re- 
sponsibility of executing the man- 
date of the House of Delegates, in- 
cluding financing and construction. 

Our new Board of Governors, at 
its first session on Friday, September 
19, authorized the appointment of a 
special board committee of three 
known as the “New Building Com- 
mittee”. The President immediately 
appointed the following members of 
that committee: Allan H. W. Hig- 
gins, of Boston, Massachusetts, Chair- 
man; Donald A. Finkbeiner, of To- 
ledo, Ohio; and Ross L. Malone, Jr., 








of Roswell, New Mexico. The com- 
mittee held its first meeting in San 
Francisco, and the members are very 
enthusiastic about their task. The 
first duties of this committee will be 
to prepare and present, to the No- 
vember meeting of the Board of Gov- 
ernors, a complete financial and con- 
struction program. 

It was most appropriate for the 
new Board of Governors to designate 
the 1953 Annual Meeting in Boston 
(August 24-28) as “The Diamond 
Jubilee Convention” with the theme 
of “Liberty Under Law”. I believe 
we shall complete our financial cam- 
paign, let the contract for the Head- 
quarters Building and begin actual 
construction before the opening of 
that great meeting. We now have 
$250,000 accumulated in the build- 
ing fund, but the building will cost 
$800,000. We must finance the bal- 
ance of the cost very rapidly. Our 
completed physical plant should be 
dedicated when the 1954 Annual 
Meeting convenes in Chicago. 

Our new home should symbolize 
the legal profession. Our most press- 
ing and immediate need is an ade- 
quate headquarters building so that 
our permanent staff may function 
properly. Moreover, we should con- 
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Robert G. Storey 


centrate all the organized bar activi- 
ties of our own Association and affili- 
ated groups at this location. The 
lawyers of the United States are not 
only entitled to an adequate admin- 
istration building, but an appropri- 
ate bar association library in which 
bar association materials, reports, 
books and data may be deposited. 
The American Bar Association home 
should include facilities for research 
on bar association objectives. I be- 
lieve that all the members of our 
profession will want a part in this 
project. Definite financial and archi- 
tectural plans will be announced at 
the November Board of Governors’ 
meeting in Chicago. I welcome con- 
structive suggestions from any lawyer 
relative to the type of home we 
should build and the method of 
financing. 

This will be a most active year, 
and I am confident that the Ameri- 
can Bar Association is not only 
marching forward, but entering 


upon a new era of service to the legal 
profession. A permanent home with 
adequate facilities for efficient ad- 
ministration and serious study of 
great problems facing the organized 
Bar is a “must” objective of this ad- 
ministration. 
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No client or his lawyer is exempt from 
the impact of the anti-trust laws. This 
tal 7-vol work is the only 
text on the subject. 

A beautiful 50-page illustrated BROCHURE, 
describing the work in detail, is available to 
members of the American Rar Association 
upon request. There is no obligation. Ask 
for your copy now. 


THE W. H. ANDERSON COMPANY 


Law Publishers 
524 MAIN ST. CINCINNATI 








Allied presents the NEW Genuine Cowhide 
case . . . Custom designed to fit your needs 
. « « and the verdict is unanimous. It's the 
perfect case! Expertly made, light in weight 
and built for sturdy use. Three extra wide 


pockets . . . double stitched . . . metal bottom 
studs to prevent scuffing . . . drop bottom for 
expansion and reenforcement . . . adjustable 
brass lock and key safeguard your valuable 
papers. 

Size 18” x 13”: Suntan, Brown, Black, 
Ginger. Mail orders promptly filled. Please 
send check or money order Dept. L-1. C.O.D. 
accepted. Open account to rated firms. 


‘ostage prepaid. 
Buy Direct from Manufacturer 
ALLIED BRIEF CASE CO. 


186 Fifth Avenue Entrance 23rd Street 
New York 10, N. Y. OR 5-3373 
Satisfaction Guaranteed 





STATEMENT REQUIRED BY THE ACT OF AUGUST 
24, 1912, AS AMENDED BY THE ACTS OF MARCH 
3, 1933, AND JULY 2, 1946 (Title 39, United States 
Code, Section 233) SHOWING THE OWNERSHIP, 
MANAGEMENT, AND CIRCULATION OF 


AMERICAN BAR ASSOCIATION JOURNAL — 
lished monthly at Chicago, Illinois for Octo- 
ber 1, 1952. 


1. The names and addresses of the pub- 
lisher, editor, managing editor, and business 
managers are: 

Publisher, AMERICAN BaR_ ASSOCIATION, 
1140 N. Dearborn Street, Chicago 10, Ill. 

Editor, Tappan Gregory, 105 S. LaSalle 
Street, Chicago 3, Ill. 

Managing editor, There is none. 

Business manager, There is none. 


2. The owner is: (If owned by a corpora- 
tion, its name and address must be stated 
and also immediately thereunder the names 
and addresses of stockholders owning or 
holding 1 percent or more of total amount 
of stock. If not owned by a corporation, the 
names and addresses of the individual own- 
ers must be given. If owned by a partner- 
ship or other unincorporated firm, its name 
and address, as well as that of each indi- 
vidual member, must be given.) 


Robert G. Storey, President, Republic 
Bank Bldg., Dallas 1, Texas. 

Joseph D. Stecher, Secretary, 
Trust Bldg., Toledo 4, Ohio. 

Harold H. Bredell, Treasurer, 
dated Bldg., Indianapolis 4, Ind. 


Toledo 


Consoli- 


$3. The known bondholders, mortgagees, 
and other security holders owning or hold- 
ing 1 percent or more of total amount of 
bonds, mortgages, or other securities are: 
(If there are none, so state.) 

There are none. 


4. Paragraphs 2 and $3 include, in cases 
where the stockholder or security holder ap- 
pears upon the books of the company as 
trustee or in any other fiduciary relation, 
the name of the person or corporation for 
whom such trustee is acting; also the state- 
ments in the two paragraphs show the 
affiant’s full knowledge and belief as to the 
circumstances and conditions under which 
stockholders and security holders who do 
not appear upon the books of the company 
as trustees, hold stock and securities in a 
capacity other than that of a bona fide 
owner. 


5. The average number of copies of each 
issue of this publication sold or distributed 
through the mails or otherwise, to paid 
subscribers during the 12 months preceding 
the date shown above was: (This informa 
tion is required from daily, weekly, semi 
weekly, and triweekly newspapers only.) 

TAPPAN GREGORY 


Sworn to and subscribed before me this 
20th day of October, 1952. 





[Seal] ELEANOR MUELLER 
(My commission expires November 8, 1955.) 
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Get more 
dictating machine 
for your money 


When you try the versatile Audograph in your own office, you'll see 
why it has revolutionized the industry. You'll know why its sales rise 
has broken all records. Here’s what you'll find: 

Audograph does more. Records dictation, memos, telephone calls, 
large and small meetings . . . on 20-, 30- or 60-minute plastic dises (up 
to 28 typewritten pages). Rugged, vibration-free Audograph operates 
at any angle in car, plane, train. And the discs can be mailed or filed 
—or resurfaced up to 50 times! 

Audograph is easier to use. One-lever control to record or listen back 
... punch keys to mark “End” or “Correction” . . . a large dial to 
“scan” back over the disc . . . many advance features, in a beautifully 
engineered instrument that’s just 914 inches square, and weighs only 
16 pounds. 

Audograph costs less. Lower in first cost than any other leading dic- 
tating machine . . . with little or no maintenance cost. In office after 
office, Audograph has proved it pays for itself in less than a year! 


Get the facts on ELECTRON. 


The world’s most versatile Hartford 1, Connecticut 


dictating instruments 
AUDOGRAPH* and PHONAUDOGRAPH sales 
and service in 180 U. S. cities, See your Classified 


Telephone Directory under ‘‘Dictating Machines.” 
Canada: Northern Electric Co., Ltd. Abroad: 

















M Sa nr ae 





The 

FULL CONTROL 
method of 
telephone 


dictation 


Easy-to-use telephones connect several low-vol- 
ume dictators to a central recording unit. Phon- 
Audograph speeds paperwork, saves time and 


money. 


With Audograph for heavy dictaticn and Phon- 
Audograph for light dictation, Gray offers your 
firm a completely integrated method of cutting 


dictation costs! 


C DICTATION 


THE GRAY MANUFACTURING COMPANY 


eee; 


Please send me your new free Booklet 0-11—“It’s Easy To Pick A Dictating Instrument.” 
C Please include PhonAudograph brochure. 








Westrex Corp. (Western Electric Co. export affili- sates 
ate) in 35 countries, Audograph and PhonAudo- 
sroph are mode by the Gray Manufacturing FIRM TITLE 
Company — established 1891 — originators of the 
Telephone Pay Station. 
*TRADE MARK U.S. PAT. OFF. ADDRESS ciTy 





November, 1952 * Vol. 38 893 



















I TT ee 


— BUSS ie 


FORENSIC 
PSYCHIATRY 


Average savings 50 % 
Good condition, F.O.B. Phila., C.W.O. 


Williston—Contracts, 9 vols......... $ 125. 
Williston—Sales, 4 vols............ 20. 
Amer. Bankruptcy Reports 1-49 & 

N. S. 1-57 





L. R. A.—-O.S. & N.S., 156 v....... 150. 
Cc. C, H.—tLabor Coses ng OP ET 57. 
Corpus Juris 1-72 (A-Z) ......... 72. 
1. C. C. Reports 1-280 & 1. C. C. 
Valuations to 50 ..........+55. 450. 


HENRY A. DAVIDSON, M.D. 


SUE 


TIME-SAVER 
FOR EXECUTIVES 
IN WASHINGTON 


These days, most business executives 
in Washington find that time is of 
the essence. That’s why so many of 
them stay at the Carlton . . . only 
minutes from most Government of- 
fices. Just a few blocks from the 
White House, it is in the heart of 
the financial district and within easy 
walking distance of shops and 
theatres. Make your reservations 


American Academy of Forensic Sciences, 
and 
B. 0. A.mckeber Geletions Fellow, American Psychiatric Association 
Reference Manual 1-16 ........ 55. 
Code Fed. Regulations, 1949 ...... 100. 
Federal Code Annotated, 26 v. 
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of all important legal phases of psychi- 
atry and every pertinent psychiatric 
Federal Rules Decisions 1-10 ...... 30. aspect of the law—enabling lawyers 
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1-189, Supplement 1-97 ........ 875. 





OSGi ese atindees”..... 1000, 4 | ground. Wrieten by an authority, this 
U. S. Supreme Ct. 1-341 singles ... 400. new book offers the lawyer a clearer 
Ditto—1-341 original photo reprint.. 250. understanding of the language and to 
point of view of the medical profession. th 


Ditto—1-341 in Law edition ....... 275. 
Ditto—105-341 in West edition .... 175. 
It shows him how to coordinate efh- 


Ditto—1-341 in West & Law edition. 225. 










Ditto—West edition Digest, 17 v. .. 90. ° . Ci: 
today. Heads th 5 ome sai ciently his own work with that of the ' 
Frank E. Weakly ye ee ease, - ee anaes — medical expert—how to brief the wit- ex 
; ti - CSU ccenece 5 oo : ° 

THE Joan mags WANE ..0s..-<cccccs 200. ness-specialist in the requirements of th 
Pecif 1-300 & Second 1-234 ...... vee. courtroom practice. For physicians and na 

| i Paes eer re b : ° ° 
Feeiin: Blashfield Auto Law, 24 vols........ 125. other expert witnesses, it explains how pt 

J Restatement of Law, 23 vols........ 115. to examine a claimant, measure a de- 

SIXTEENTH STREET AT K, N.W. Halsbury Laws Eng., 37 vols......... 350. As 


fendant against legal standards of re- 
sponsibility, evaluate disability, prepare re 
legally acceptable reports. $8.00 


WASHINGTON 6, D. C. JOS. M. MITCHELL CO. 
5738 THOMAS AVE. 
PHILADELPHIA 43, PA. 


Phone: BELGRADE 2-1101 
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The Metropolitan Life Insurance Company of 


x 
~ “FOR LAWYERS Indispensable help in determining the 


money values of persons at various ages ac- 
ys response to the demand for simplified business records cording to their earnings — based on the an’ 
designed specifically for the legal profession, lawyers every - 


where are turning to the Darty Loc as a practical solution authors’ work in ‘the life inencance Geld. the 
The Dary Loc provides daily pages dated for 1953, hom d. judges id Baia 3 and as tinea me 

rosters of business, dockets for litigation and probate a a one ‘gence : 

work, cash receipt and expense form, payroll, annual sonal injury and incapacitation. 8 charts, S10) 

report. Over 400 forms in all. 57 tables. $6.00 or | 
The LOG serves as an appointment book — gives you a 

complete record of work done, charges made, receipts and wh 








disbursements, incompleted business. You ‘have all the LENGTH OF LIFE suc 


facts necessary to analyze your practice to keep it running 


more efficiently and profitably. Satisfaction guaranteed Louis |. Dublin, Alfred J. Lotka resi 
or your money back. 





p sme one i eiin and Mortimer Spiegelman ort 
omplete set o' orms without binder..... 0000905 : . resi 
Forms bound in top quality, 3-ring binder. ....... $10.50 The Metropolitan Life Insurance Compan) - 
Pro-rata price 60c per month for balance of this year. Traces and interprets the progress in health Cor 
WRITE for FREE sample and longevity from the earliest times to to 1 
pages and full information. the present day, with emphasis on the social Gor 
and scientific influences. Shows clearly the 

COLWELL PUBLISHING COMPANY relationship between long life and such D 

115 University Ave. Champaign 1, Illinois factors as occupation, sex, heredity, marital : 

<ccitins sbtnhanenlentatearamies enerireein ath mah antenditeasmarin een putsinsiiailiat ante eli eiceeltias ltr iililttip aie id eedhilliailieaasiantnn Gilt status, physical condition, and medical pe 
COLWELL PUBLISHING COMPANY, 115 UNIvERsITY Ave., CHAMPAIGN 1, ILL. case history. Revised Edition. 32 charts, The 
(0 Send me the 1953 Daily Log for Lawyers on approval. Check enclosed. 94 tables. $7.00 Adr 

0) Send sample pages and full information. No Obligation. 
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this ; 

arer st The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
and to uphold and defend the Constitution of the United States and maintain representative government; to advance 
ion. the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
pe cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
wie. experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
s of the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
and nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
how public. Through representation of state, territory and local bar associations in the House of Delegates of the 
‘a Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
pare reflect so far as possible, the objectives of the organized Bar of the United States. 

3.00 


There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 

tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
UE Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 





otka election to membership in the Association. All members of the Association are eligible for membership in any 
mpony of the other Sections. 
5 Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
a a any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
- field. the Association on endorsement, nomination and election. Applications for membership require the endorse- 
aah ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
charts, sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
$6.00 or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
E such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
tke resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
= or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
mpany resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
‘nat Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
mes to to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Sap Governors prevent an applicant's election. 
d such Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
ee per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JouRNAL. 
charts, There are no additional dues for membership in the following Sections: Bar Activities, Criminal Law, Judicial 
$7.00 Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
tage of Antitrust Law, the Section of Labor Relations Law and the Section of Patent, Trade-Mark and Copyright Law 


are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues for all other Sections are $3.00 a year. 


Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street. Chicago 10, Illinois. 
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| CURRENT OUTLOOK 


@ American Bar Association meeting calendar 


It may be of general interest that the 1953 Diamond Jubilee Annual Meeting 
will officially open August 24, 1953, at the Statler Hotel in Boston. The Com- 
missioners on Uniform State Laws and our Sections will meet the preceding 
week and the House of Delegates and Assembly will meet August 24 to 28. Also, 
there will be a Regional Meeting in Omaha May 7, 8 and 9, 1953, for the 
lawyers of Nebraska, Missouri, Kansas, lowa, Wyoming and South Dakota, 
with Clarence A. Davis as General Chairman and George H. Turner as Director. 
The House of Delegates’ Mid-Year meeting begins February 23, 1953, at the 
Edgewater Beach Hotel in Chicago. The Section chairmen will meet November 
23, 1952, at the Drake Hotel in Chicago. 

A second Regional Meeting is in the planning stage for the spring of 1953. 
The 1954 Annual Meeting will begin officially August 16, 1954, at the Conrad 
Hilton Hotel. in Chicago, preceded by the usual Commissioners’ and Section 
meetings, and conferences of other groups. The many meetings on Sunday 
preceding the official opening have developed it into the busiest day for those 
in attendance. Reservations for the Annual Meetings cannot be accepted until 
after formal notice of them appears in the Journal. 


e@ Public information or misinformation 


Not more than ten years ago, the public relations of the Bar were more nearly 
poor relations and were treated as such by the Bar. Today they are becoming 
recognized as our richest relations. At the Annual Meeting in San Francisco, 
everything that was said, reported and done was consciously or unconsciously 
measured in the light of its good or bad public relations impact. This common 
attitude seemed to pervade every part of the entire program. Meanwhile, the 
State Bar of California was in the process of replanning its very large public 
relations program and the American Bar Association Board of Governors had 
just more than doubled the appropriation of its Public Relations Committee. 
The daily convention bulletin, the press room, the press conferences and the 
television appearances were not new, yet those attending the Annual Meet- 
ing appeared to be increasingly cognizant of their indispensability, quite 
apart from their general excellence. Such new thoughtfulness on the part of the 
Bar toward the press and other public media is reaping a rich harvest of con- 
structive and sympathetic publicity. The state and metropolitan associations’ 
publications reveal more of this same new emphasis. 


Preventive law 

The discussion of preventive law in public relations at the Bar Secretaries’ 
Luncheon in San Francisco aroused much interest in the subject. Obviously, 
every lawyer's first duty is to keep his client out of court, if that course be ad- 
vantageous to the client. This would be preventive in much the same way 
that physicians practice preventive medicine. But, it seems surely to be in 
the public and professional interest if clients can be kept out of trouble by 
giving publicity to rules of legal safety or hygiene, by education of the public 
to the situations requiring professional guidance, by making the public aware 
of the lawyer's “preventive” function, as distinguished from his better-known 
“curative” function, by giving publicity to rules of legal first aid or what to 
do in an emergency (e.g., an accident) before the lawyer wmee -nd to dis- 
semination of general legal information for the layman. All these things are 
being done to some extent by many bar associations and parallel the phy- 
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sicians’ public relations effort. Another concept being seriously urged envisages 
the practical values and possibilities of insuring clients against legal troubles 
and litigation somewhat as the Blue Cross and Blue Shield plans protect 
patients against hospital and medical expenses beyond their means. A limited 
policy of this kind may not be too improbable, if it would meet a public 
need for legal aid. 


The lawyer and his taxes 

The Committee on Retirement Benefits for Lawyers reported to the Annual 
Meeting that both major presidential candidates have privately, and should 
shortly have publicly, endorsed the principle of the Keogh-Reed Bills to defer 
taxes on savings for old age retirement of the self-employed as a concomitant 
of the benefits of pension plans for corporate employees. The platform of one 
of the major political parties embraces the principle. 

The Unemployment and Social Security Committee reported, as to the ques- 
tion of the inclusion of lawyers under social security, that the comments re- 
ceived and the results of a public hearing held at the San Francisco meeting 
indicated that their information was not yet sufficiently representative of all the 
bar associations. 

The House deferred action on this until its February, 1953, Mid-Year Meeting, 
which will be held before the new Congress can give the subject further con- 
sideration. It is noteworthy that the House of Delegates of the American Dental 
Association voted the previous week against any inclusion of dentists under 
social security coverage. 


Can minimum standards of administration 
of criminal justice be developed? 


The action of the House of Delegates in referring to the Committee on Scope 
and Correlation of Work a study of the Association's present program in many 
fields of criminal justice, mentioned in the “Highlights” article at page 905 
of this issue, induces speculation that the result may be recommendations for 
an over-all program for the administration of the criminal law paralleling, in 
part, the program of the Judicial Administration Section, so that improvements 
on the criminal side of the law may be worked out and recommended along 
with those on the civil side. 


Errata 


The check lists for clients’ interviews and practitioners’ work status covering 
wills, estate administration, incorporations, personal injury and divorce cases 
and the like, mentioned in this page for September as being the work of the 
Wisconsin Bar Association, were not so in fact. They were originated by the 
Minnesota State Bar Association. The Wisconsin Bar Association has not 
issued such check lists. With apologies to all concerned, we solicit the forgive- 
ness of anyone offended or misled. 
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ment of all types of problems relating to construction 
of wills and trusts, present and future property 
interests, transfers of land, and rights in land (including 


oil, gas and water rights). It has been written, in 





THE AUTHORS 
Editor - in - Chief 


A. JAMES CASNER 
Professor of Law, Harvard Law School 
THOMAS E. ATKINSON 
OLIN L. BROWDER, Jr 
CHARLES C. CALLAHAN 
A. JAMES CASNER 
GEORGE L. HASKINS 
VICTOR H. KULP 
W. BARTON LEACH 
HIRAM H. LESAR 
JOHN P. MALONEY 
CLYDE O. MARTZ 
JOHN HENRY MERRYMAN 
CORNELIUS J. MOYNIHAN 
RUSSELL D. NILES 
GEORGE E. OSBORNE 
CARROLL G. PATTON 
RUFFORD G. PATTON 
RUSSELL R. RENO 
OLIVER S. RUNDELL 
MERRILL I. SCHNEBLY 
LEWIS M. SIMES 
SIDNEY P. SIMPSON 
OWEN TUDOR 
WILLIAM F. WALSH 
DAVID WESTFALL 
HORACE E. WHITESIDE 








TO ORDER OR 















AMERICAN LAW OF PROPERTY 


Just published, this work offers a fully integrated treat- accordance with a carefully prepared master plan, by 
twenty -five specialists in property law, each contri- 
buting to the area in which he has specialized, with 
Professor A. James Casner, Harvard Law School, as 


Editor - in - Chief. 


SUMMARY OF CONTENTS 


VOLUME 1 — Historical Background of 
the Law of Property; Types of Freehold 
Possessory Estates; Landlord and Tenant; 
Types of Future Interests; Marital Estates 
(Dower, Courtesy, Homestead Rights ) 


VOLUME 2—Concurrent Estates and 
Their Characteristics; Community Prop- 
erty; Easement and Licenses; Covenants 
(Including Equitable Servitudes), Rents 
and Public Rights; Oil and Gas Rights 


VOLUME 3—Vendor and Purchaser; 
Deeds; Transfers by Judicial or Statutory 
Process; Title after Probate Action; Other 
Methods of Acquiring Title to Land (by 
Adverse Possession, Estoppel, etc.) 









VOLUME 4— Mortgages; Priorities, 
Recording and Registration; Examination 


of Title 
VOLUME 5— Fixtures, Trees, Crops; 


Waste; Construction Problems; Class 
Gifts; Powers of Appointment 


VOLUME 6—Common Law Rule 
Against Perpetuities; Statutory Rules: 
Perpetuities and Accumulations; Re- 
straints on Alienation of Property; Illegal 
Conditions; Trespass, Private Nuisance, 


Surface Support, Waters 


VOLUME 7—Index and Tables (this 
volume is still in preparation and will be 
published shortly ) 
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Announcing--- 


BAR EXAMINATIONS 
AND 
REQUIREMENTS FOR ADMISSION 
TO THE BAR 


Complete in one volume (498 pages) — Reports of the twelve mem- 
bers of the Advisory and Editorial Committee on Bar Examinations 
and Requirements for Admission To The Bar: together with a very 
important and informative Consultant's Report. 


REQUIREMENTS FOR ADMISSION 
State and Federal Courts 
Other Jurisdictions 


Foreign Common-Law Jurisdiction 


REQUIREMENTS OF CHARACTER AND EDUCATION 


Investigation 
Law School Accreditation 


BAR EXAMINATIONS 
Administration, Preparation, Grading 
Scope 
Testing Devices 
Improvements 
Statistical Studies 
Nationally Administered 
National Conference 


Published for the Survey of the Legal Profession under the auspices 
of the American Bar Association. 


Order from the publisher. . . . $5.00 acopy 
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ANNOUNCEMENT 
of 
1953 Essay Contest 


Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1953. 


Amount of Prize: 
Twenty-five Hundred Dollars. 


Subject To Be Discussed: 
“Guarantees of Free Speech vs. Right to Fair Trial.” 


The question contemplates the situation created by federal and state con- 
stitutional provisions on free speech that every person may speak, write and 
publish his sentiments on all subjects, being responsible for the abuse of that 
right, and the provisions that one accused of crime shall have a right to a 
speedy and public trial by an impartial jury. Often comments on criminal 
trials by the press, radio and television seem to jeopardize or destroy the 
right of the accused to a fair and impartial trial. Comment which creates a 
clear and present danger to the administration of justice constitutes contempt 
of court. A solution of the problem involves more than a definition of what 
constitutes contempt of court. It includes effective measures to permit proper 
comment without jeopardizing the rights of the accused. 


Eligibility: 


The Contest will be open to all members of the Association in good stand- 
ing, including new members elected prior to March 1, 1953 (except previous 
winners, members of the Board of Governors, Officers and employees of the 
Association), who have paid their annual dues to the Association for the 
current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this Contest and not 
previously published. Each entryman will be required to assign to the Associ- 
ation all right, title and interest in the essay submitted. 


Instructions: 


All necessary instructions and complete information with respect to 
number of words, number of copies, footnotes, citations, and means of identi- 
fication, may be secured upon request to the American Bar Association. 


AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street Chicago 10, Illinois 
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The key to your home is a sym- 
bol of your family’s security. 
Prudential protection will pay 
off the mortgage if you’re not 
here. 
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SEE YOUR PRUDENTIAL AGENT 


THE PRUDENTIAL INSURANCE COMPANY OF AMERICA 


tual fife insurance company 


HOME OFFICE NEWARK, N. J 




















Manuscripts for the Journal 


® The Journat is glad to receive from Association members any manuscript, material or 
suggestions of items for consideration for publication. With our limited space we can 
publish only a few of those submitted, but every article we receive is considered carefully 
by members of the Board of Editors unless for some reason it is plainly unsuited for our 
publication. Articles in excess of 3000 words including footnotes cannot ordinarily be 
published; exceptions are sometimes made as to solicited contributions. The facts stated 
and views expressed in any article identified with an individual author are upon his 
responsibility. 

Manuscript must be typewritten originals (not carbon copies) and must be double or 
triple spaced, including footnotes and any quoted matter. The Board of Editors will be 
forced to return unread any manuscript that does not meet this requirement. 

As the work of the Board of Editors is carried on by men who are widely separated in 
distance and busy in their own professional pursuits, time often elapses before a decision 
can be made as to whether a proffered article is acceptable and space can be made available 
for it. We cannot assure that submitted manuscripts not accepted will be returned, al- 
though that may usually be done. Because of the small size of the JouRNAL staff, unsolicited 
manuscripts cannot always be immediately acknowledged, although every effort will be 
made to do so. A period of four or more weeks is usually required for consideration of 
material; some manuscripts may require more time for consideration because of the 
nature of their subject matter. 











| 











November, 1952 * Vol. 38 903 














IF ALL THESE FEATURES 
ARE CHECKED 


Complete text of all the law 
Access to all reported cases 
Comprehensive indexing 
Prevailing rules of law 
Words and Phrases 
Exhaustive cross references 


Pocket part supplementation 


a & {iQ a cs. ~~. 


Acceptance as authority by 
the highest courts 


IT COULD ONLY BE 


CORPUS JURIS SECUNDUM 


THE AMERICAN LAW BOOK COMPANY 


Brooklyn 1, New York 











» nua 


» rene 


mor 








a cece ee TT ae 











Highlights of the Annual Meeting: 





San Francisco, September 15-19, 1952 


®# Lawyers and their families from 
all parts of the United States met in 
September among San Francisco's 
hills and sunshine for the 75th An- 
nual Meeting of the American Bar 
Association. For some of the mem- 
bers this meeting was a chance to 
renew their acquaintance with the 
landmarks they had visited in 1923 
and 1939—Fisherman’s Wharf, the 
Top of the Mark, Telegraph Hill, 
Muir the many other 
beautiful and unique features of 
the City of St. Francis. Others, visit- 
ing San Francisco for the first time, 
spent a busy week of sightseeing be- 


Woods and 


tween and following each day’s meet- 
ings; for like all meetings of the As- 
sociation there is always time for 
good fellowship, in spite of the im- 
mense amount of serious work that 
is done. 

The meeting opened officially on 
Monday, September 15, when the 
delegates and their guests convened 
in the auditorium of the High School 
of Commerce, opposite the Civic 
Center, to hear President Howard 
L. Barkdull’s address (published in 
the October issue of the JOURNAL 
beginning at page 825) and the Ad- 
dress of Welcome by their fellow 
lawyer, Governor Earl Warren of 
California, who keynoted the meet- 
ing with these words: 

“As we live here on the rim of the 
Pacific basin, looking out upon the 
great ocean with the realization that 
more than a billion people live on 
its islands or its opposite shore, and 
as we see millions of new residents 
coming to share this Western coun- 
try with us, we understand more than 
ever that the basic problem of man- 





kind is to learn how to live together 
in peace and harmony. We realize 
that, as populations increase and we 
are more closely crowded together, 
peaceful living can only be predi- 
cated upon increasingly higher stand- 
ards of law and justice. We are there- 
fore attracted to any organization 
that is dedicated to that cause. 

“In the American Bar Association 
we recognize the ideals and the ob- 
jectives of a great profession that 
can be a solvent for many of our 
social problems. No other profession 
or business is so much a part of the 
wool of social 
the 
lawyers fighting for the rights of in- 
dividual clients in every walk of life 
have evolved a 


warp and the our 


structure. Through centuries 


concept of even- 
handed justice that has become en- 
grained in our basic law. As legis 
lators, administrators and judges 
they, more than any other group, 
have written the law, interpreted 
and administered it. Of equal im- 
portance they have, through coun- 
sel and advocacy, adjustment and 
compromise, made it serve the daily 
and changing needs of one hundred 
and fifty-five Americans. 
They are entrusted with the confi- 


dence of every other profession and 


million 


business. They are privileged to see 
things .in perspective as few people 
are. Collectively they are in a posi- 
tion to exercise a profound influence 
upon every phase of American life. 

“Is it any wonder then that we 
love our profession; that we want to 
keep it clean and in consonance 
with the most important goals of 
society; that we want the best tools 
possible to work with, orderly pro- 


cedure, humane laws and just inter- 
pretation? 

Bar Association, 
representing as it does these ideals 
and objectives, is the guiding genius 
of our profession. And we honor it 
as such. We lawyers of the West, 
and I am sure the people of the West, 


“The American 


welcome you in the expectation that 
we will not only enjoy your com- 
pany, but will also profit by your 
labors.” 

George Maurice Morris, of the Dis- 
trict of Columbia, past President of 
the Association, responded to Gov- 
ernor Warren’s welcome on behalf 
of the Association, and former Presi- 
dent, Frank E. Holman, of the State 
of Washington, introduced the dis- 
tinguished visitors who were seated 
on the platform, including the Right 
Honorable Lord Justice Morris, 
C.B.E., M.C.; General J]. A. Clark, 
C.M.G., D.S.O., Q.C., immediate past 
President of the Canadian Bar As- 
sociation; and Sir Godfrey Russell 
Vick, Q.C., Chairman of the General 
Council of the Bar of England; offi- 
cers and members of the Board of 
Governors of the Association. 

This first session of the Assembly 
recessed briefly, and the members 
present reconvened for the annual 
meeting of the American Bar As- 
sociation Endowment, presided over 
by Judge Thomas J. Guthrie, of 
Iowa, President of the Endowment. 
Later during the meeting, Carl B. 
Rix, of Wisconsin, was elected Presi- 
dent of the Endowment. 

The second session of the Assembly 
convened Wednesday, September 17, 
when the members heard a general 
discussion of “Our National De- 
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Highlights of the Annual Meeting 


’ 


fense”’, with Secretary of the Army, 
Frank Pace, Jr., Gordon Dean, Chair- 
man of the Atomic Energy Com- 
mission, and William M. Allen, Pres- 
ident of Boeing Airplane Company, 
as the speakers. 

The Assembly’s third session was 
held Thursday afternoon, when the 
principal address was delivered by 
the Right Honorable Lord Justice 
Morris. R. Dean Moorhead, of Texas, 
was awarded the 1952 Ross Essay 
Prize, and gave a short summary of 
his essay, “The Function of Con- 
curring and Dissenting Opinions in 
Courts of Last Resort” (which was 
published in the October issue of 
the JOURNAL, at page 821). 

Marks, 
the Section 


At this session, Graumen 
of Ohio, Chairman of 
of Bar Committee on 
Awards, presented certificates of mer- 


Activities’ 


it to three bar associations for 
standing 


out- 
accomplishments during 
the past year. The Philadelphia Bar 
Association, the State Bar of Texas 
and the Johnson County (lowa) Bar 
Association won first place awards. 
Honorable mention went to the To- 
ledo Bar Association, the Savannah 
Bar Association, the Minnesota Bar 
Association, the Chicago Bar Associa- 
tion, the Florida Bar, the Stark 
County (Ohio) Bar Association and 
the Bannock County (Idaho) Bar 
Association. 

It was announced that California 
had been awarded first place in the 
1952 Traffic Court Contest. Honor- 
able mention was given to Arizona 
and Virginia. San Antonio, Texas; 
Youngstown, Ohio; and Greensboro, 
North Carolina, won first place in 
their respective population groups 
the 700 
participating in this year’s contest. 

The climax of the Annual Meet- 
ing was the Annual Dinner, which 
was held in the Garden Court of the 
Palace Hotel on Thursday, Septem- 
ber 18. The American Bar Associa- 
tion Medal was presented to Harri- 
son Tweed, of New York, for his 
many 


among more than 


cities 


and distinguished contribu- 
tions to the cause of American juris- 
prudence. A story of this award ap 
pears at page 915. 

Joseph W. Henderson, of Penn- 
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sylvania, former President of the As- 
sociation, presented a citation and a 


specially designed jewelled pin to 
Mrs. Olive G. Ricker, the Executive 
Secretary of the Association, who re- 
tired at the end of the meeting alter 
twenty-eight years of service to the 
Association and a quarter of a cen- 
tury as its Executive Secretary. 

The dinner ended with the ad- 
dress of the evening, delivered by 
Governor Theodore R. McKeldin, 
of Maryland, and the introduction of 
the new President, Robert G. Storey, 
of Dallas, Texas. 

The meetings of the Assembly are, 
of course, but a small part of the An- 
nual Meeting. Sessions of the House 
of Delegates, the policy-making body 
of the Association, are of equal im- 
portance and interest. This year, the 
House met for one session each day, 
and tremendous 
importance to the future of the As- 


made decisions oi 


sociation and the entire legal pro- 
fession. One of the most far-reach- 
ing, so far as the future of the As- 
sociation itself is concerned, was the 
acceptance of an offer of a tract of 
land by the University of Chicago as 
the site of the proposed new Head- 
quarters Building, etc. The tract, lo- 
cated on the Midway in Chicago, on 
the edge of the University’s campus, 
was accepted after full debate and 
consideration. This decision cleared 
the way for the Board of Governors 
to begin the planning of buildings 
to house the administrative head- 
quarters, library and other activities 
in connection with the development 
of a great legal research center. 
Another the House 
which aroused great interest cen- 
tered around the Board of Gover- 
nors’ report on the Special Commit- 
tee on Conviction and Incarceration 
of Innocent Persons, appointed after 
the Annual Meeting last year to 
study the question whether the As- 
sociation should 


decision of 


undertake a pro- 
gram of investigation of cases of 
allegedly innocent persons who have 
been convicted and imprisoned. The 
Governor of Washington had _ re- 
quested the Association to investi- 
gate a case arising in that state and 
the Special Committee was desig- 





nated to undertake this investigation. 
Proponents of the Board of Gover- 
nors’ resolution, authorizing the com- 
mittee to proceed with the investi- 
gation, argued that the Association 
has a responsibility in this field, that 
there was no invasion of local rights, 
and that, in any event, the particular 
circumstances of the case justified an 
inquiry by a committee of the Ameri- 
can Bar Association, acting as indi- 
viduals and not as representatives 
of the Association, while opponents 
held that such an_ investigation 
would constitute a dangerous prece- 
dent, that the Association was not 
equipped to undertake such a pro- 
gram and that it would infringe 
upon the jurisdiction of state and 
local associations. A compromise res- 
olution was adopted which author- 
ized the President to submit a list 
of names to the Governor of the 
state from which he could choose his 
own committee to make the investi- 
gation. 

A third proposal which received 
extended consideration by the House 
was a resolution offered by the Com- 
mittee on Peace and Law Through 
United Nations proposing an amend- 
ment to the United States Consti- 
tution, limiting the power of the 
President to make executive agree- 
ments. The resolution was adopted 
over opposition based on the ground 
that the proposal was unnecessary 
and that it would seriously hamper 
the conduct of the nation’s foreign 
affairs. 

The debated, and 
finally rejected, a resolution calling 
for enactment of H.R. 8449 which 
would amend the antitrust laws so as 


House also 


to prohibit unions and employers 
from engaging in industry-wide col- 
lective bargaining. 

Any attempt to give a full ac- 
count of the many important and 
interesting activities at the Annual 
Meeting would fill several issues of 
the JourNAL. The Association’s sev- 
enteen held several 
sessions and heard speakers of na- 
tional and international prominence. 


Sections each 


Other lawyer organizations which 
held meetings that week included the 
(Continued on page 931) 
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Law Schools and the Layman: 


ls Legal Education Doing Its Job? 


by Arch M. Cantrall + of the West Viriginia Bar (Clarksburg) 


® The purpose of a law school is to train lawyers, and that, Mr. Cantrall declares, is 


just what our law schools are not doing. In a clear, straight-forward style he sets forth 


his criticism of the modern law school and the modern bar examination which do not, 


as he sees it, even purport to train or test the student in the techniques of practicing 


law. 





® Toa layman, a lawyer is a lawyer, 
and he is entitled to assume that any 
lawyer he consults can serve him ade- 
quately, in the office or in court. Our 
profession contributes to this belief 
by refusing to identify for the lay- 
man the apprentice lawyer, on the 
one hand, and the specialist, on the 
other hand, which amounts to a 
representation to the layman that 
all lawyers, even the newly admitted 
ones, are equally capable in all fields. 

Lawyers for centuries have had a 
monopoly of the practice of law. 
his monopoly is based upon the 
theory that thereby “King and peo- 
ple might be well served”, as is stated 
in the ordinance of Edward I in 
1292, the earliest known regulation 
of the English Bar.’ It is important 
for the continuation of our mo- 
nopoly, even in its present diluted 
form, that the people be well sup- 
plied with competent lawyers so that 
they may be well served. 

The excuse for the existence of 
law schools is the training of young 
people to be lawyers. If they do not 
do that job well, they are not worthy 
of the support of society. Society 
(meaning the writer and the reader 
and their neighbors and the rest of 


the population) requires lawyers for 





its proper functioning, and for the 
protection of the rights of citizens. 
Society looks to the law schools to 
properly train young men and wom- 
en to be, upon graduation, lawyers 
to whom the people can look for 
adequate, competent lawyer-services. 

Society’s contract with the law 
schools is to train lawyers, not to 
produce half-lawyers, taught some 
of the theories of the law but not 
how to put those theories into prac- 
tice. 

The failure of newly admitted 
lawyers to come up to the standard 
of the public, that is, to be compe- 
tent in the practice, impels this 


examination into some causes for 
that failure. The nature and extent 
of the failure have been well ex- 
plored elsewhere? and those indict- 
ments will not be repeated here. 
Every sermon must have a text, 
and this will discuss three 


assumptions underlying present law 


article 


school teaching customs and, as well, 
the bar examinations which test the 
right of law graduates to be admitted 
to practice. These assumptions are 
stated here in the form in which they 
appear in “Improving Bar Exami- 
nations: Some Suggestions”, by James 
E. Brenner, in the April, 1950, issue 


of the AMERICAN BAR ASSOCIATION 
JOURNAL:% 

. law teachers know best which 
subjects and which content provide 
the best material for training pur- 
poses. : 

An instructor should not be regi- 

mented as to the content he covers... . 

It is taken for granted that all law 
teachers do not cover exactly the same 

content even in the basic courses. . . . 

For effective teaching each instructor 

must be free to use his discretion as 

to what he will cover and what he 
will omit from his courses. 

The subjects of law school cur- 
ricula and of the present manner of 
teaching will be examined from two 
viewpoints, that of the public and 
that of the practicing lawyer. These 
two viewpoints are identical, as both 
expect the law schools to produce 
graduates properly trained and qual- 
ified to meet the needs of the public 
for legal services. I submit that 
those two viewpoints are the ones of 
vital importance in this matter. I 
cannot bring myself to regard as of 
comparable importance the view- 
point of the law professor, who is, 
after all, society’s employee, hired 





1. Rhode Island Bar Association v. Automobile 
Service Association, 55 R. 1. 122, 179 Atl. 139, 
100 A. L. R. 226 at page 232, quoting from Pollock 
and Maitland, Volume 1, History of English Law, 
194, 

2. See, among other articles, ‘‘Performance 
Courses in the Study of Law: A Proposal for Re- 
form of Legal Education’, by Louis L. Roberts, in 
the January, 1950, Journal (36 A.B.A.J. 17); and 

Economic Inventory of the Legal Profession: Law- 
yers Can Take Lesson from Doctors’’, by the pres- 
ent author, in the March, 1952, Journal (38 A.B.A.J. 
196). 

3. 36 A.B.A.J. 279. 
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to do a certain job, t.e., to train 
and qualify young men and women 
to meet the needs of the public. 

These three assumptions seem to 
form the foundation of the discus- 
sions by law teachers of the impor- 
tant questions of the manner of law 
school teaching and of the content 
of law school curricula. These as- 
sumptions likewise seem to me to be 
basically responsible for the evils 
discussed by Louis L. Roberts and 
others. 
Few Professors Have Studied 
How To Train Lawyers for Job 
I can not be satisfied with the quick 
answer to any criticism of law teach- 
ing methods and curricula, that the 
law professor is a student of such 
matters and must be recognized as 
an expert on the teaching of law. 
With possibly a few exceptions, and 
I feel that there cannot be more than 
a very few, law professors have not 
made really profound studies of the 
proper training of lawyers to meet 
the needs of the public, and of the 
proper content and manner of teach- 
ing law courses to that end. 

True, some ferment is brewing, 
as witness the 
in the journal of the law teachers’ 


fervent discussions 
association, but it is long overdue, 
and as yet has not to any great ex- 
tent passed beyond the stage of dis- 
cussion among the more liberally 
minded brethren of the faculties. 
Certainly it has not yet reached the 
point where any considerable re- 
visions of teaching customs can be 
expected in the foreseeable future. 

Too many courses are still being 
taught, as they were in my day in 
law school more than a quarter o! 
a century ago, where bankruptcy was 
a discussion of the power of Con- 
gress to pass the law, and without the 
class ever seeing a proof of claim, a 
petition or the And_ where 
corporation law was taught without 


rules. 


the class’ seeing a charter or a minute 
book and, as I know in one recent 
instance, with the professor (I will 
not call him a teacher) not knowing 
the answer to a student’s question, 
“where does a lawyer get the form 
on which to make application for a 
charter?”’ 


And where insurance was 
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the subject but the class never saw 
an insurance policy. And taxation 
was taught without the class’ seeing 
a tax return. These things are ab- 
surd, but they do exist. 

To turn to the first assumption, 
that the “law teacher knows best”. 
How can he? Usually he has not 
practiced, or at least not thoroughly 
enough, or for enough years, and re- 
cently enough, to even comprehend 
the present-day and the future needs 
he is supposedly trying to fill, and 
on the filling of which he claims 
to be an expert. 

Product of Law Schools 

Does Not Satisfy Needs 

The test of the excellence of a fac- 
tory is not whether the factory man- 
agers like the product, but how the 
customers like the product. That one 
class of customers, those recently 
graduated and the firms employing 
these recent graduates lucky enough 
to be so employed, is not satisfied 
with the product is evidenced by the 
general and well-founded feeling 
among young and old practitioners 
that a law graduate needs much fur- 
ther instruction before he is com- 
petent to represent and advise clients. 
That the other class of customers, 
the general public, has not been and 
is not satisfied with the product is 
evidenced by the large areas of what 
should be lawyers’ work for which 
the public turns to laymen rather 
than to lawyers. 

The law schools excuse themselves 
by saying that they are only sup- 
posed to teach theory. But who, and 
by what right, established that rule? 

The active practitioner knows that 
legal theory does not exist of and by 
itself in a vacuum. He knows that 
rights and obligations are insepara- 
ble from the instruments, statutes, 
forms and remedies creating them 
and by which they are enforced, and 
from the people, properties and 
businesses which they affect. 

As is so well stated in the 1949 
Ross Prize Essay by Ernest Wilker- 
son, “the “‘Why’—the philosophy of 
the law—can be translated only in 
terms of the ‘How’ and ‘What’ of 
the lawyer’s everyday routine”.® 

That I am not alone in thinking 


that theory by itself is insufficient 
for the proper training of the law 
student, appears from the remarks of 
Arthur T. Vanderbilt, eminent as a 
practitioner and as a legal educator, 
and now as Chief Justice of New 
Jersey, at the dinner following the 
laying of the cornerstone of the Law 
Center of New York University:® 
I have in mind an undergraduate 
school in which from the outset the 
students will be concerned not only 
with the principles of the law and 
the reasoning back of those principles 
but with the know-how of putting the 
principles to work. The law schools 
of the country cannot continue to lag 
behind the engineering and scientific 
schools with their laboratory work or 
the medical colleges with their clinics. 

It is not right that young lawyers 

should learn the skills required in the 

profession at the expense of their cli 
ents. 

The second assumption (that an 
instructor should not be regimented 
as to the content he covers) is, in 
my opinion, equally unsupportable. 
What is so sacred about the status 
of a law professor that he should not 
be required to do a good job, and 
why should not his supervisor, the 
dean of his school, be expected to see 
that he does do a good job? 

Some serious evil 
“regimentation” of law professors. 
I cannot avoid the thought that “reg- 
imentation” is a “smear” word, as 
the students of semantics would have 
it. We should look at the actuality, 
not at the word with its unpleasant 
connotations of dictatorships, etc. 
But is it “regimentation” to require 
a law professor to conform to the 
highest standard of teaching, to do 
well what he undertook to do when 
he took the job, to compete with 
the best? Isn’t he a member of the 
legal profession, under the same 
compulsions as the practicing law- 
yer, who is constantly measured 
against the highest standards of his 
profession? Like every other mem 
ber of the Bar, of his own free will 
the professor elected to submit to 
the “regimentation” of the courts 
and the canons of ethics, etc. Beside 
those controls and the basic duties 


is assumed in 





4. Supra, at note 2. 
5. April, 1950, Journal (36 A.B.A.J, 289). 
6. April, 1950, Journal (36 A.B.A.J. 299). 
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of the lawyer, what we are now dis- 
cussing, the duty of a teacher to teach 
efficiently, seems of little importance 
as “regimentation”’. 

Here, however, we are discussing 
society's standard for a law school 
graduate, which requires that he be 
able to practice law competently. Al- 
so, here we are not talking about 
college professors, but about lawyer- 
professors teaching law, a_profes- 
sional matter, where the require- 
ments of society and of the profes- 
sion override any professorial at- 
tributes of the lawyer-professor. 

To make myself clear, I should 
point out, though it seems to me re- 
dundant, that I am not expecting a 
recent law graduate to have all the 
skills and the knowledge of a prac- 
titioner of twenty years at the Bar. 
I do believe that every newly ad- 
mitted lawyer should be competent 
to handle skillfully the ordinary af- 
fairs, at the least, of the general run 
of people, the kind of things that a 
young lawyer has a chance to do in 
his first year or two. While I am 
concerned about the young lawyers 
who are absorbed into firms, I am 
more deeply concerned about those 
young men and women who start 
out by themselves, who need to know 
well the skills and techniques of 
office practice and of litigation if 
they are to serve their clients. 

Also, it does not seem to me neces- 
sary to say that ] am not urging the 
so-called “trade-school” (another 
“smear” word) kind of law educa- 
tion, whatever that is. I am asserting 
that within the present three-year 
limit the law schools can do a better 
job of teaching theory, and at the 
same time can teach at least the 
basic skills of practice. 

What are the basic skills of prac- 
tice? In what techniques does the 
public have a right to expect every 
lawyer, even a newly-admitted one, 
to be competent? It seems to me, 
as a@ minimum, that he should be 
competent’ to examine a title; write 
i. deed and other customary instru- 
ments; close a real estate deal; in- 
stitute and prosecute suits, includ- 
ng the statutory proceedings of his 
jurisdiction; defend a criminal; pre- 





pare individual, partnership and fi- 
duciary tax returns; work out an es- 
tate plan; prepare and probate a 
will; administer an estate, with the 
federal and state returns, etc.; and 
form, operate and dissolve an indi- 
vidual proprietorship, a partnership 
and a corporation, including com- 
pliance at each of these stages with 
all the requirements of federal, state 
and local laws, tax and otherwise, ap- 
plying to a small business. Except 
for the ability to litigate, none of 
these skills should require a great 
deal of teaching time. They would 
require a great deal of teaching abil- 
ity. The knowledge of “how-to-do-it”, 
learned in acquiring competency in 
the elementary or minimum skills 
just listed, will give the young law- 
yer confidence, and will enable him 
rapidly to acquire skill in other 
areas. 

Also among the basic skills of prac- 
tice should be included a knowledge 
of the functions of a lawyer. The 
present emphasis in our law schools 
upon litigation, and the layman's 
idea that a lawyer spends his time 
in court, attract to our law schools 
young men of a contentious frame 
of mind. And for three years they 


study “cases”. No wonder they come 
out of law school with no conception 
of the real functions of the lawyer 
in modern society. 

What are the functions of a law- 
yer? To the businessman, his prime 
function is to keep the businessman 
out of trouble. To the widow and 
orphan, he is a friendly adviser, etc. 
Kurt F. Pantzer summarizes the func- 
tions under five heads: Legal Plan- 
ning (consultation and advice); Ne- 
gotiation; Draftsmanship; Advocacy 
(trial practice); and Appellate Law. 
These functions involve varying ap- 
proaches and mental attitudes, as 
well as varying skills. 
should also be in- 
structed in the difference in attitude 
and approach between counsel for 
a litigant, on the one hand, and, on 
the other hand, counsel for a special 


The student 


receiver, a trustee in bankruptcy, an 
estate, a trust, etc. Young lawyers 
are frequently given these appoint- 
ments and, if their only conception 
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of the lawyer is as a contentious ad- 
vocate, they can do serious harm 
where they should be helpful. 

And above all, the student should 
be instructed in the lawyer’s func- 
tion as conciliator and settler of dis- 
putes, as well as in the benefits to 
his clients from prompt settlement of 
their controversies. 

It goes without saying that a prop- 
er law course would include instruc- 
tion on the management of a law 
office, the handling of clients, the 
development of a practice, the charg- 
ing of fees, practical legal ethics, and 
the benefits flowing from _partici- 
pation in professional organizations 
and movements. 

These basic skills of practice, this 
minimum array of techniques, and 
these functions, all (except for the 








7. The word “‘competent'’ js used in this article to 
mean the ability to do a good, thorough, lawyer- 
like job. As to writing a deed, for example, it 
means more than having once written a simple 
deed in a course on drafting. It includes, at the 
least, knowledge of the possible variations and 
their advantages and disadvantages to grantor and 
grantee, respectively; skill in platting and checking 
a metes and bounds description; knowledge of the 
various ways of handling the deferred portion of 
the consideration, and their advantages and dis- 
advantages; and familiarity with the recording and 
other applicable statutes of the jurisdiction. 
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writing of memoranda on the rules 
of law) lie wholly outside the tradi- 
tional law school curriculum and 
the traditional bar examination. 


Bar Examinations Test Only 
Knowledge of Judicial Opinions 
Presently bar examinations test only 
whether the examinee can identify 
the legal issue involved in a ques- 
tion, and can give lawyer-like reasons 
for his decision on that issue. That 
would be adequate if young lawyers 
were only called on to write judicial 
opinions. It does not test whether 
the examinee knows what to do with 
his decision when he has reached it, 
or how to do it. Ordinary clients de 
not want written opinions on thei: 
rights, they want something done, 
and usually at once. 

There is another difference: bar 
examinations are now carefully con- 
fined to the subjects taught in law 
schools. As long as the schools con- 
fine themselves to the traditional 
courses and teaching customs, fair- 
ness to law students probably re- 
quires that limitation. National bar 
examinations,® testing whether the 
applicants are properly trained and 
qualified to meet the needs of the 
public for legal services in all fields, 
would be one way to force the 
schools to attain that objective. 

The traditional curriculum and 
bar examination, however, do not 
meet the basic test we are here con- 
sidering, the need of the public for 
competently trained lawyers. Nor 
do they meet the need of the profes- 
sion, if it is to survive and retain its 
monopoly, that it be constantly re- 
plenished with young lawyers com- 
petently trained to meet that public 
need. 

The end product of a law school 
should be Lawyers, with an upper- 
case “L”, young men and women fit 
and able to practice law, enthused 
about the attainment of justice 
through our system, and thoroughly 
qualified to represent in court and in 
the office such clients as may come to 
them. 

A law school’s function is to pro- 
duce lawyers to practice law. Not 
merely practitioners in the appellate 
courts, for only in rare instances will 
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a young lawyer appear in_ those 
courts. Nor yet experts on interna- 
tional law or the higher problems of 
governmental policy, no matter how 
attractive those vague subjects may 
be to the members of the law facul- 
ties. It is worth repeating, a law 
school’s function is the production 
of lawyers to practice law. 

The inescapable conclusion is that 
it is the responsibility of the law 
schools to expand the scope of their 
teaching to assure the meeting of 
these basic public needs, and it is 
the responsibility of the bar ex- 
aminers to see that the law graduates 
have thoroughly learned the lessons 
which that expanded scope of teach- 
ing should have taught them and to 
ascertain that those graduates are 
trained and qualified to meet the 
needs of the public, without regard 
to the notions of the particular law 
professors to whom those students 
have been exposed. It is the end re- 
sult, the ability to advise and repre- 
sent clients competently, in short, 
the ability to practice law, which is 
important and must be tested by bar 
examiners, not how well the students 
learned the particular lessons which 
their professors chose to assign to 
them. And it is the responsibility of 
the entire Bar to see that the schools 
and the examiners are required to do 
those jobs thoroughly. 


Why Should the Law Teacher 

Decide What To Teach? 

The third assumption is, “It is taken 
for granted that all law teachers do 
not cover exactly the same content 
even in the basic subjects. . . . For 
effective teaching each instructor 
must be free to use his discretion as 
to what he will cover and what he 
will omit from his courses.’” Why? 
What is the proper job of a law 
school, to amuse its professors by 
letting them dwell on those topics 
which are mentally stimulating to 
the professors as individuals, or to 
properly teach the students? Which is 
more important, the professor or the 
student? 

Under this rule, it was perfectly 
proper. for a certain law professor, 
in a class in Real Property I, to 
spend practically the whole semester 


on adverse possession. That might 
have been interesting to him, and 
perhaps he was writing a book or 
article on the subject, but certainly 
his students were deprived of that 
which the law school contracted, by 
implication, at least, to give them in 
that course, a well-rounded and com- 
plete training in the elementary law 
of real property. 

It may be said that my example is 
an extreme case, an exception, etc. 
I hope so. But it comes. within the 
rule, “each instructor must be free 
to use his discretion”, etc. 

If it is said that the rule intends 
only a reasonable discretion, then, 
I ask, who is to determine what is 
reasonable in this respect? The dean 
of that law school says it is not his 
job to supervise what is taught and 
how; and if the second and third 
assumptions are true, that dean's 
position is correct. 

The basic assumption has it that 
“the law teachers know best which 
subjects and which content provide 
the best material for training pur- 
poses”. Does this mean that each 
separate individual who is given a 
law teaching job thereby magically 
acquires that knowledge, or does it 
mean law teachers as a group? If the 
reference is to all law teachers as a 
group, then the other assumption 
must fall, that each individual teach- 
er “must be free to use his discretion 
as to what he will cover and what he 
will omit”. It cannot be both ways. 
If the reference is to a combined 
knowledge of the whole group, in- 
telligently directed to the questions 
of what subjects, what content of 
courses, and what manner of teach- 
ing will best meet the public need 
for adequately trained lawyers, with 
each teacher conforming to the 
group decision, that would be one 
thing, if it existed. But I cannot sub- 
scribe to the notion that any such 
expert knowledge descends ipso facto 
upon each newly appointed member 
of a law faculty. Too many of them 
are themselves just fresh from the 
doors of some law school. 

And again, why “must” each in 

(Continued on page 972) 





8. Suggested by Mr. Brenner, supra, at note 3 
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A Footnote to Contemporary History 


by Anan Raymond - of the Illinois Bar (Chicago) 


® Mr. Raymond tells the story of a strange and colorful figure who believed that 
the Great Depression of the thirties was the beginning of the Communist Revolution 
in America. Ella Reeve Ware Cohen Omholt, who assumed the name ‘Bloor’ and 
became ‘Mother Bloor” to the members of the Communist Party in the United States, 
remained loyal all her life to the Communist creed in the face of the facts and in 


spite of what was apparently a genuine devotion to her country. This account of her 


trial 


for unlawful assembly reveals something of the workings of the Communist 


mind and more than a little of the fundamental justice of American law, which gave 


her a fair trial and a mild sentence—a result. which perhaps thwarted her desire to 
become a martyr to the Revolution that existed only in her mind. 





# At Quakerstown, Pennsylvania, on 
August 10, 1951, there died Ella 
Reeve Ware Cohen Omholt, born 
Ella Reeve on Staten Island, July 8, 
1862. Of and American 
Revolutionary stock, she spent some 
sixty years in agitation for social re 
form and radical political beliefs. 
\t the turn of the century (after two 


Colonial 


marriages and with six living chil- 
dren) she shifted allegiance from 
women’s rights and prohibition to 
the Socialist Party. In its behalf her 
voice was heard in the Pennsyl- 
vania coal strike of 1902; the stock- 


yards and packing plants with Upton 


Sinclair and “The Jungle’; the 
Michigan copper strike of 1913; 
Trinidad and Ludlow in 1914. In 


1918 she was the Socialist Party’s 
candidate for Lieutenant Governor 
f New York. If at the age of 57 she 
had any lingering doubt whence she 
had come or whither she was going, 
she resolved it by becoming a char- 
ter member of the Communist Par- 
the United States 


ty in and by 


openly and militantly proclaiming 
her adherence to its tenets from 1919 
until her death. During her stock- 
yards days she began using the name 
“Bloor’’—without 


any romantic as- 


sociation, she asserts in her 


auto- 
biography,! with its original bearer 
-and in due time 
“Mother” Bloor of 


Communist Party. 


became the 


the American 

At the age of 75 she was the pro- 
fessed veteran of thirty-six arrests.” 
In her autobiography she mentions 
but three. Two left no other per- 
manent record. The third, however, 
had entirely-different results. They 
included a first trial and conviction 
by a Nebraska county judge and a 
jury of six; a second trial and con- 
viction on appeal to a district judge 
and a jury of twelve; an affirmance 
of the verdict sentence of the 


district court by the Supreme Court 


and 


of Nebraska® and the actual service 
of that with a full 
chorus of protest by her friends and 


sentence; all 


supporters and an accompaniment 





with all stops out by the local, the 
the national 
press. If but an episode in the his- 


Midwestern and even 
tory of Communism in America, it 
was nonetheless a noisy one. 

How one of America’s Communist 
aces was so engaged, far from the 
usual scenes of Communist agita- 
tion, is thus so fully recorded that 
only a summary is possible here. 
Why the Communist high command 
sent her there in 1934 we shall pres- 
ently try to surmise. 

1934, the sheriff of 
Sherman County, Nebraska, arrested 
Ella Bloor others. On 
June 16, William H. Line, as County 
Attorney, filed in the County Court 
of that county, upon a form headed 


and backed “Complaint for Riot”, a 


On June 15, 


and seven 


complaint and information saying 
in substance that on June 14, 1934, 
she and eight others unlawfully and 
riotously assembled and gathered to- 
gether with other evilly disposed 
persons with intent to disturb the 
public peace, abuse and resist the 
sheriff in the execution of his office 
and make an assault upon certain 
named persons; and being so unlaw- 
into effect 
such purpose and intent. The Coun- 


fully assembled, carried 


ty Judge issued a warrant, which the 
sheriff served upon eight of the 


1. We Are Many, Ella Reeve Bloor, internation-' 
Publishers Co., Inc. (1940, 1945) page 84 (hereafter 
cited as Bloor) 

2. The Pathfinder, January 22, 1938. 

3. Bloor v. Stote, 129 Neb. 407, 261 N.W. 840 
(1935) 
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defendants—the ninth, a_ principal 
actor in the events of June 14, not 
being found in the county. On June 
26, the sheriff filed a return showing 
that he had Ella Bloor and six others 
before the court; with one defendant 
still not found and one unable to at- 
tend ‘‘on account of sickness”’. 

On June 26 the case against the 
seven proceeded to trial before the 
county judge sitting as a magistrate 
having jurisdiction of misdemean- 
ors. To understand what happened 
after that, we must pause to identify 
the place, the time, the people and 
some of the principal actors. 

Sherman County lies not far from 
the exact center of Nebraska. Its 
first settlements were made in 1871 
along small streams, most of which 
empty into the Middle Loup River, 
upon which Loup City lies and 
which, not far to the southeast, joins 
the South Loup to form one of the 
principal tributaries of the Loup 
River, itself a principal tributary of 
the Platte. The 1930 census classified 
some 40 per cent of the total popula- 
tion as foreign born or of foreign or 
mixed parentage, with Poland, Ger- 
many and the Scandinavian countries 
as the leading places of origin. That 
census and each census since listed 
the county’s entire population as 
rural; i.e., there was, and there is, no 
incorporated place having 2,500 in- 
habitants or more. Of this popula- 
tion, in 1930, 71 per cent lived and 
worked on farms. The population 
density for the entire county was 
some sixteen persons per 
mile. 

It is difficult for us now to think 
of such a community as a fertile field 


square 


for Communist agitation in 1934, or 
at any other time. True, this was a 
period of severe distress throughout 
the farm areas, a year of the New 
Deal, and farm relief amendments of 
the bankruptcy acts‘ to the contrary 
notwithstanding. Collapse of prices 
and land values, widespread debt de- 
faults, mortgage foreclosures, forced 
sales (in spite of long delays granted 
by sympathetic judges), rapid change 


in land ownership and dispossession 
of many who a short time before 
landed 


had considered themselves 


912 American Bar Association Journal 


proprietors, were but a few of the 
items on the list of current ills. They 
might have led agitators even more 
experienced than Mother Bloor and 
her superiors to conclude that the 
fields were ripe for a Red harvest. 
The more vocal of the farm mili- 
tants had formed the Farm Holiday 
to demand a general 
farm debt moratorium, which was to 
be enforced by refusal to deliver 
farm products. In Sherman County 


Association 


they had such benefit as local news- 
paper support may give. For many 
years The People’s Standard was a 
lively and readable but essentially 
conservative county seat newspaper. 
When the Farm Holiday movement 
reached the area its demands were 
reminiscent more of the populism of 
the 1890’s than of the radicalism of 
the 1950’s and the editor of The 
People’s Standard was its champion, 
as indeed were many substantial 
farmers and some businessmen. The 
radical element gradually took over 
and the more stable element with- 
drew. For a time The 
moderation. 


Standard 
Then one 
morning there appeared on the street 
handbills carrying a likeness of the 
editor in prison garb and his record 
of a conviction elsewhere in the 
state. Isolated from the more sub- 
stantial residents of the community, 
he moved each week farther to the 
left. As early as February, 1933, a 
long account of a Holiday Associa- 
tion conference—with a claimed at- 
tendance of 5,000 militant farmers 
from fifty Nebraska counties—fea- 
tured Ella Reeve Bloor, of 
City, as bringing greetings from the 
neighboring State of Iowa. Violent 
denunciations of “the capitalist gov- 


advocated 


Sioux 


ernment”, including the administra- 
tion elected in 1932 with the rather 
marked approval of the voters of 
Sherman County—to be exact, 2,670 
to 952—continued throughout 1933. 
Preparations for the 1934 state and 
congressional elections apparently 
were the joint responsibility of the 
Farm Holiday Association and some- 
thing calling itself the Farmers Na- 
tional Call to Action (FNCA)', of 
which a “good communist’”’® named 
Andrew Omholt (whom Mother 









Bloor had married in North Dakota 


two years before) was the platform 
committee. At least, he was reported 
in The Standard of March 15, 1934, 
as having laid down the principles 
which all candidates must subscribe 
to “before our local united front 
would give them any support”. This 
was a small example, of which the 
world of late has had some larger 
ones, of infiltration of a movement 


begun as agrarian reform. 


Jury of Six 
Was Chosen for the Trial 
As the case came on for trial in the 
county court, the defendants de- 
manded a jury. The County Judge 
chose thirty names from the person- 
al tax records of the county and 
caused the sheriff to draw eighteen 
of them by lot. Prosecution and de- 
fense then struck six names each. 
The defense objected to the method 
used in drawing the thirty names, 
but after the twelve were stricken 
there was no challenge for cause of 
any of the remaining six.” In a trial 
to such a jury, the magistrate rules 
on the admission of evidence but 
does not instruct as to the law. 
Presiding over the trial to the six 
men thus chosen—all farmers from 
widely scattered parts of the county 
—was County Judge E. W. Moehnert. 
His father in 1865 had left Ger- 
many because he was opposed to 
many of the political tendencies then 
prevailing there, with his middle 
class friends looking upon him as a 
“dangerous radical”. Judge Moehn- 
ert was born in southwestern Iowa 
in 1891. He was graduated from the 
law college of the University of 
Nebraska in 1916. He interrupted 
his practice of law to serve with the 
the American 
Expeditionary Forces during World 
War I. 
Sherman 


Seventh Division in 


He was County Judge of 


County from 1928 until 


sometime in early 1951. 


Before this judge and this jury 
the first trial began on June 26, 
1934. The possibility of further 

4. Act of March 3, 1933 (§§ 75 and 76, Bank 
ruptcy Act}; Act of June 28, 1934 (Subdivision(s 
§ 75, Bankruptcy Act). 

5. Bloor, page 240. 

6. Bloor, page 232 

7. Compiled Statutes of Nebraska, C. 29 §§604-8 
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demonstrations or disorders being of 
state-wide as well as of local concern, 
the county sheriff and a deputy state 
sheriff 
deputies patrolled the 


with some forty special 
courthouse 
grounds and the streets of Loup City 
throughout the trial. Of the seven 
defendants who went on trial, only 
Sherman 


County. Two others, husband and 


four were residents of 
wife, were young Negroes, who, so 
far as the record shows, then lived in 
Grand Island. Mother Bloor 


was the only defendant who could 


thus 


claim any national or international 
standing. 

While a court reporter* was pres- 
ent during the trial in the county 
court, the subsequent trial on ap- 
peal was, under the code, de novo; 
hence the record in the county court 
was not preserved. Study of newspa- 
per accounts of the three-day trial 
in The People’s Standard and its op- 
posite number, The Sherman Coun- 
ty Times, however, indicates quite 
clearly that Judge Moehnert main- 
tained order and proper decorum 
throughout a tumultuous examina- 
uon of fourteen state and twenty 
defense witnesses. Only after receiv- 
ing the verdict did he disclose that 
he had received letters demanding 
immediate release of the prisoners, 
particularly one from the “Omaha 
Provisional Committee, American 
League Against War and Fascism”, 
protesting against “fascist terror” 
and threatening “the bosses of Sher- 
man County and the damnable cap- 
italist system” with “the power of 
the organized working class”. 

Mother Bloor was the last witness 
for the defense. Her testimony be- 
fore Judge Moehnert—apparently 
from the court reporter’s minutes— 
was reproduced in The People’s 
Standard. She testified that she had 
lived in Grand Island for about six 
months; she belonged to the Farmers’ 
National Committee for Action and 
Relief, the National Executive Com- 
mittee of the American League 
\gainst War and Fascism, and the 
recently organized International 
thereof; she had as her territory 
principally the Middle West, lowa 
and Nebraska, having lived in Sioux 


City, Iowa, a few months after com- 
ing there from North Dakota. She 
explained that on June 13 she had 
gone to a meeting in Grand Island of 
“the Unemployed Council to an- 
nounce a meeting of the Women’s 
Anti-War 
there heard of the condition of the 


Committee” and _ while 
chicken-pickers of Loup City and 
agreed to go when someone said, 
“Let's organize and go and help 
those women there.” She then came 
along (with the two Grand Island 
defendants and a truck load of oth- 
ers) on June 14, made a speech about 
twenty minutes long and was caught 
in the rush and knocked against a 
tree when disorder broke out. Natur- 
ally, she denied in detail the making 
of threats and the intent to disturb 
the peace or create a riot. On cross- 
examination she said that she had 
been engaged in organizing bodies 
similar to the American League 
Against Wer and Fascism ever since 
1895 except that “I stopped when | 
had my babies.” 

Despite her testimony, the jury 
found all the defendants guilty as 
charged. Judge Moehnert immedi- 
ately sentenced Mother Bloor to 
three months in jail and a fine of 
$100 and the others to varying terms 
and fines. The defendants immedi- 
ately lodged an appeal to the District 
Court of Sherman County. 

In the meantime, the campaign 
continued in the Farm Holiday press 
as represented by The People’s 
Standard which the state convention 
of the “United Front” at Grand Is- 
land in July named as the state 
campaign organ of the United Front 
Election Committee. The convention 
listened to speakers, who included 
one of the defendants, in violent 
denunciation of county and state 
sheriffs and their “hired thugs”, and 
the district organizer of the Commu- 
nist Party of a district composed 
of Kansas, Iowa and Nebraska. 
Throughout the summer The Peo- 
ple’s Standard pilloried the New 
Deal, the Triple A program, and the 
drought together as the three things 
which had “withered the farm coun- 
try to an unrecognizable 
land”. The district court trial itself, a 


desert 


Prairie Fire 





Koehne 


Anan Raymond received his A.B. and 
LL.B. degrees from the University of Ne- 
braska. From 1913 until 1929, except for 
two years of Army service in World War 


|, he practiced in Omaha and was Presi- 
dent of the Nebraska State Bar Associa- 
tion in 1929. He now practices in Chicago. 





few days before it opened, was the 
principal feature of an issue refer- 
ring to the defendants as “framed 
and convicted by a hand-picked jury 
on perjured testimony in County 
Judge E. W. Moehnert’s court on 
the false and framed charge of ‘un- 
lawful assembly,’ ‘inciting to riot,’ 
‘assault and battery,’ and ‘disorderly 
conduct,’ etc.” Justice to the editor's 
talent for vituperation requires the 
concession that he “worked up from 
there”’. 

In this atmosphere tne district 
court as Nebraska’s court of general 
and original jurisdiction proceeded 
with the trial of the case on appeal. 
It was set for trial on Tuesday, Sep- 
tember 18, 1934. On September 17 
the defendants moved to quash the 
complaint and the next day to strike 
most of its essential averments. The 
trial judge heard arguments on these 
motions, overruled them from the 
bench, and directed counsel to pro- 
ceed with the selection of a jury. It 
came from a venire of thirty-six, 
called from a jury list of eighty made 
by the county board of supervisors. 


8. William Guy Haxby, who also reported the 
second trial in the district court; since 1917 the 
official reporter, Twelfth Judicial District of Neb- 
raska. He and former County Judge Moehnert have 
supplied many of the important details of this 
narrative 
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On account of the number of de- 
fendants, the prosecution and de- 
fense were entitled to a total of forty- 
two peremptory challenges, of which 
they used only ten or twelve. Chal- 
lenges for cause, however, removed 
an equal number from the panel, so 
that the jury was completed with the 
last man on the venire. Again the 
members were farmers from widely 
separated parts of the county; they 
were fair representatives, their names 
would indicate, of a population of 
Teutonic, Slavic, Scandinavian and 
so-called Anglo-Saxon origins. 


Presiding over the conflicting at- 
tempts to persuade these twelve men 
was Bruno O. Hostetler, of Kearney, 
since January 1, 1904, Judge of the 
Twelfth Judicial District of Ne- 
braska—in 1934 and now comprising 
Buffalo, Custer, Sherman and Logan 
counties—and destined to continue 
serving in that capacity until Jan- 
uary 1, 1941. He also was of German- 
American background—his father, of 
a line of “Pennsylvania German” 
ancestors, reaching back to settlers 
in Lancaster and Somerset Counties 
during the early eighteenth century; 
his mother, born near Breslau, in 
what but is 
He 
was born on an Iowa farm in 1861; 
graduated with honors 
State University of 


was then Prussia 


now behind the Iron Curtain. 
the 
1885 
and from its law school in 1887; and 
practiced law at Kearney until his 
elevation to the Bench. By Septem- 
ber, 1934, he had presided over some 
thousands of trials involving issues 
great and small, and a case hotly 


contested against a background of 


from 
lowa in 


aroused and conflicting public opin- 
ion was not a novelty. 


the State were Wil- 
liam H. Line, County Attorney, and 
William H. Wright, Assistant At- 
torney General; for the defendants, 
Robert P. Starr, of City; 
Dewey Hanson, of Omaha; and 
David J. Bentall, of Chicago—who, 
on motion of Robert P. Starr, was 
admitted pro hac vice and took the 
oath of a member of the Nebraska 


Counsel for 


Loup 


Bar. Argument of motions and se- 
lection of the jury had consumed 
September 18. On September 19, the 
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actual trial began. Its details are, 
for present purposes, less significant 
than the order which prevailed in 
the courtroom and the disciplined 
bearing and demeanor of the trial 
judge and of counsel on both sides. 
Despite the bitterness of the contest 
and the emotions seething about the 
courthouse, it was a performance in 
the highest tradition of the American 
Bench and Bar, which the passions 
of the moment could not then and 
the transcript and briefs do not now 
obscure. 

It was noteworthy, nevertheless, 
that the State’s first 
manager of the creamery and prod- 


witness—the 


uce plant where the chicken-pickers 
were employed—identified the editor 
of The People’s Standard as accom- 
panying one of the defendants when, 
on June 13, they appeared there for 
the announced purpose of talking to 
the girls and were escorted off the 
premises by the sheriff and the city 
marshal. ‘The editor, however, ap- 
parently avoided the more strenu- 
ous events of June 14 and neither 
was called nor came forward volun- 
tarily as a witness for either State 
or defendants. It is possible that his 
style had been cramped by his arrest 
on September 12 on a complaint 
signed by the county attorney and 
charging him with criminal libel on 
a deputy state sheriff, in articles 
appearing in The People’s Standard 
during the preceding several months. 
His bond was signed by two of the 
bondsmen who had performed the 
defendants in 
State v. Bloor and his case was set for 
hearing on September 28. At that 
time he failed to appear, his bond 


same ofhce for the 


was forfeited and he permanently 
disappeared from the annals of Sher 
man County. 


There Was No Serious Dispute 
as to the Basic Facts 


State v. 
Bloor, there was no serious dispute. 


About the basic facts in 
Women chicken-pickers at a poultry 
station in Loup City had protested 
about wages and working conditions, 
principally the latter. The manage- 
ment and the chicken-pickers, or a 
committee representing them, were 
discussing these protests. These dis- 


cussions resulted in an adjustment of 
whatever dispute existed or was 
about to exist. There was on June 
13 and 14, or at any other time, no 
strike of either the walk-out or the 
sit-down variety. Those active in the 
Farm Holiday Association, with the 
help of their journalistic organ, sup- 
ported the protests or demands of 
the chicken-pickers. Their colleagues 
in Grand Island heard of the dis- 
pute, actual or incipient, and de- 
cided to go to Loup City to “demon- 
strate solidarity’—a term not then 
or now in common use in Sherman 
County, Nebraska, though now fa- 
miliar enough in other contexts— 
with the chicken-pickers. Two or 
three truckloads, including Mother 
Bloor, went from Grand Island to 
Loup City the morning of June 14. 
At 9:30 that morning, one of the 
defendants sent from Loup City to 
sendees in South Dakota and Iowa, 
identical telegrams: 

BE PREPARED TO BRING AS MANY 
TRUCKLOADS OF WORKERS AND FARMERS 
rO LOUP CITY AS POSSIBLE. WE HAVE 
PLEDGED OUR SOLIDARITY WITH GIRL 
CHICKEN PICKERS ON STRIKE. WILL 
SEND SECOND WIRE TO COME. WIRE IN- 
QUIRIES TO ME CARE PEOPLES STANDARD 
FOR ACTION, 

Speeches were made to a crowd 
which assembled on the grounds of 
the County Courthouse. A commit- 
tee appointed to wait on the man- 
agement of the creamery, visited it, 
talked with the manager, and came 
back to report. As its report was 
being heard, someone (never identi- 
fied at the trial) handed to the de- 
fendant, whom the sheriff had been 
unable to find in the county and 
who, therefore, tried in 
district court, a 
brown paper sack lettered in pencil: 


was not 


either county or 


NOTICE ALL OUT 
COUNTY AGITATORS 
GRAND ISLAND 
DUE TO LEAVE 
LOUP CITY AT 5 PM 
SIGNED BY 
RESPECTABLE LOUP 
CITIZENS 


CITY 


WE ARE FOR LOCALS BUT 
DONT NEED OUT SIDE HELP 
About that time a deputy state 


(Continued on page 972) 
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American Bar Association Medal: 


Harrison Tweed Receives 1952 Award 


s Harrison Tweed, of New York, re- 
ceived the American Bar Association 
Medal at the Annual Dinner of 
the Association held in the Garden 
Court of the Palace Hotel on 
the evening of September 18. The 
Medal, the highest honor the Asso- 
ciation confers, is awarded for ‘“‘con- 
spicuous service to the cause of Amer- 
ican Jurisprudence”. 

Mr. Tweed, who has been engaged 
in the active practice of law in New 
York City since 1910, is President of 
the Institute, a di- 
rector of the Legal Aid Society of 


American Law 
New York, a trustee of Sarah Law- 
rence College, a director of the Visit- 
ing Nurse Society, New York, and a 
member of The Association of the 
Bar of the City of New York, the 
New York County Lawyer’s Associa- 
tion and the New York State Bar As- 
sociation. 

In presenting the Medal to Mr. 
I'weed, President Barkdull recalled 
that Mr. three 
terms as President of The Associa- 
tion of the Bar of the City of New 
York and spoke of his many services 


Tweed had served 


to that Association and to the Ameri- 
can Bar Association. 

The Board of Cita- 
tion awarding the Medal reads as 
follows: 


Governors’ 


“It has been said, on good author- 
ity, that the Harrison Tweed story is 
the Horatio Alger story in reverse. 
Launched from St. Mark’s, Harvard 
College, the 
School, accomplished and handsome, 


and Harvard Law 
an enthusiastic yachtsman, an intrep- 
id polo player, a versatile sports- 
man—in spite of this you became a 
lawyer worthy of your grandsire, the 
illustrious William M. Evarts. You 
also, over 20 years ago, started mak- 
ing original and charming contribu- 
tions to the welfare of our profes- 
sion. These have included distin- 
guished service as the President of 
The Legal Aid Society of New York, 








Chairman of the American Bar As- 
sociation’s Committee on Legal Aid, 
and now President of the National 
Legal Aid Association. Three times 
you were elected President of The 
Association of the Bar of the City 
of New York. During your exuberant 
administration of that venerable As- 
sociation you evoked a new spirit 
and, in truth, created a new kind of 
Bar Association. As President of The 





have 


Institute 


American Law you 


inspired penal codes, commercial 
codes, and model tax statutes. You 
have also contributed immeasurably 
to the continuing education of our 
‘One of the breezier 
adornments’ of our profession, the 
‘Beau Sabreur’ of the Bar, the Board 
of Governors takes great pleasure in 
awarding to you the American Bar 
Association Medal.” 


profession. 


HARRISON TWEED 
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Cross-Examining the Psychiatric Expert: 


A Study of Technique 


by Henry Weihofen and Manfred S. Guttmacher 


® In this article, Mr. Weihofen, Professor of Law at the University of New Mexico, and 


Dr. Guttmacher, Chief Medical Officer for the Supreme Bench of Baltimore, collaborate 
to explain the strategems of handling the expert witness on the stand. Their advice 


will be useful both in qualifying and making best use of the testimony of your own 


expert witnesses and in meeting the expert testimony proffered by opposing counsel. 
This article will appear as a chapter in their book, Psychiatry and the Law, to be 
published this month by W. W. Norton and Company, Inc. 





s A recent—and generally excellent 
—book on medical trial technique 
relates “a bit of clever cross-exam- 
ination” of an eminent medical ex- 
pert, the late Dr. Frank Billings. 
The doctér had practiced in Chicago 
a long time and his patients had 
included many prominent persons. 
On cross-examination he was asked 
whether he had not treated Mar- 
shall: Field, etc., naming seven or 
eigh®*prominent Chicagoans. To 
each question Dr. Billings answered 
yes. 

“By the way,” came the next ques- 
tion, “where is Marshall Field now?” 
“Why, he’s dead.” “And where is 
Mr. Caton now?” “He’s dead.” And 
soon down the list. It was, we are 
told, “a very effective piece of cross 
examination”. If so, younger lawyers 
should be warned that juries today 
are. apparently more perspicacious. 
They will still laugh at the joke, 
but they will do so with the full 
realization that it has nothing to 
do with the case. 

Instead of trying to win cases by 
a display of his own cleverness, 
a lawyer is well advised to pitch 
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his cross-examination on a sound 
scientific basis. This is not only his 
duty as an officer of the court, but 
it is also more effective advocacy 
than muddying the waters by mis- 
leading questions. True, it requires 
work. It requires the lawyer to fam- 
iliarize himself with at least the 
basic scientific principles involved 
and it requires careful advance 
preparation of the case. 

Preparaticn for effective cross- 
examination begins with the plead- 
ing stage. Where the plaintiff has 
pleaded his alleged disability in 
vague and general terms, defense 
counsel should by special exceptions 
or by pretrial motions to make more 
definite and certain require that the 
disability be stated in terms of stand- 
ard medical diagnosis. All the meth- 
ods that modern civil procedure per- 
mits for pretrial investigation and 
discovery should be utilized to de- 
termine the person’s health and 
physical condition prior to the time 
or incident in question. In a civil 
case, this may show that the disabil- 
ity alleged to have been caused by 
defendant's act in fact had existed 


before that time. On the trial, coun- 
sel prepared to offer such evidence 
should pave the way for its intro- 
duction by forcing plaintiff's expert 
witness to admit that he does not 
actually know where or how the dis- 
ability to which he has testified 
arose. In a criminal trial, investiga- 
tion may show that the allegedly 
insane defendant has been showing 
symptoms and doing things not pos- 
sible for him to do if he were actual- 
ly suffering from the type of disorder 
contended for. Before these facts are 
presented in evidence, the 
should be prepared by asking de- 
fendant’s expert on cross-examina 
tion whether such acts or symptoms 
would not disprove his diagnosis and 
whether such acts and symptoms, if 
proved, would not be irreconcilable 


way 


with what the defendant had told 
the witness. 

Wherever possible, the other side 
should insist upon being allowed to 
have the person examined by its 
own experts, and that quickly. In 
most cases, civil as well as criminal, 
the issue is the person’s sanity at 
a certain time and the longer inte: 
val between such time and the time 
of examination, the more room there 
is for contending that there had 
been a change in condition in the 
meantime. In criminal cases and 
under modern rules of civil proce 
dure, such a personal examination 
can usually be obtained. 
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Attorney Should Go Over 
Whole Case with His Own Experts 


By way of preparation for cross-ex- 
amination, the attorney should go 
over the entire case before trial with 
his own experts in order to ascertain 
what theories or contentions are like- 
ly to be advanced by the experts for 
the other side, the bases for them, 
whether they are valid and how 
their errors or deficiencies can be 
brought out on cross-examination. 
He should also learn from his ex- 
pert consultant what laboratory tests 
and methods are ordinarily used in 
diagnosing the type of disorder al- 
leged in order to be able on cross- 
examination of the other side’s ex- 
perts to reveal that certain indicated 
procedures have been omitted or im- 
properly conducted. For such con- 
sultative purpose the lawyer had 
better obtain the services of a thor- 
oughly sound and competent ex- 
pert. The quasi-expert whose stage 
presence may make him a great suc- 
cess before a jury may nevertheless 
be too ignorant of the current lit- 
erature and learning in his field to 
be able to anticipate or understand 
what the opposition will present, or 
how to attack it. 

It may be necessary for the lawyer 
to read scientific texts, but this too 
should be done under the guidance 
of a competent medical man. A lay- 
man is likely to flounder in the flood 
of psychiatric literature and to ac- 
cept as authoritative a work that is 
outdated or that never was highly 
regarded by those in the field, and, 
even more likely, to overlook those 
works that would be most helpful to 
his cause. 

There are three possible objectives 
in cross-examining any expert wit- 
ness: to disqualify him and so ex- 
clude his testimony completely, to 
disparage his qualifications and, 
thereby, the weight to be given his 
opinion, or to cast doubt on the 
soundness of his diagnosis in the 
particular case. 


Testimony of Medical Expert 
Is Not Often Excluded 


Since any general medical practi- 
tioner is legally qualified to tes- 


tify as an expert on psychiatric as 
well as on any other medical ques- 
tions, it will not often be possible 
to have the testimony of a proferred 
expert excluded. Where the witness’ 
recitation of his qualifications on di- 
rect examination leaves any doubt as 
to his qualification, counsel for the 
other side should cross-examine him 
further on the point before he is 
allowed to testify to amy expert 
opinion. An opinion once given may 
not easily be erased from the jury's 
mind, even though it be later shown 
on cross-examination that the wit- 
ness is not qualified to speak as an 
expert. 


While a general medical doctor 
will be allowed to give his opinion 
for what it is worth, the cross-exam- 
iner should underscore the point 
that it is worth but little as against 
the opinion of a specialist. The doc- 
tor can probably be forced to admit 
that his knowledge and experience 
in psychiatry is limited; that he does 
not pretend to be as competent as 
trained specialists to give opinions 
on psychiatric questions; and that he 
has never held himself out as quali- 
fied to handle psychiatric cases but 
has regularly referred such cases to 
specialists. The witness will prob- 
ably also be willing to agree that 
keeping up with developments in 
his own field takes all his available 
time. 


Psychiatric Expert Will Usually 
Have Some Qualification 


Although not only general practi- 
tioners, but chiropractors, veteri- 
narians and other healers have at 
times taken the stand to give expert 
opinions on the issue of sanity or 
insanity, usually counsel will not be 
so rash as to offer as an expert in 
psychiatry someone wholly without 
specialized qualifications. The typi- 
cal psychiatric witness will be at 
least a quasi-expert or pseudo-expert. 
His reputation may not be high 
among those best able to judge, but 
his training and experience will us- 
ually be sufficient to sound impres- 
sive to a jury. However, cross-exam- 
ination can sometimes deflate the 
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qualifications which have been so 
proudly paraded on direct testimony. 
Where the witness has apparently 
impressed the jury with a long list 
of societies of which he is a member, 
cross-examination may force the ad- 
mission that virtually the only re- 
quirement for membership is the 
annual payment of dues. There are 
scores of such medical societies. If 
the witness has not been certified by 
the specialty board in neurology or 
psychiatry, the requirements for cer- 
tification (three years’ full time post- 
graduate study in an approved in- 
stitution plus two years’ additional 
study or hospital experience) may 
be recited to the witness and his ad- 
mission obtained that he has not met 
these requirements. If the Medical 
Blue Book or other medical direc- 
tories show that the witness special- 
izes in a field other than psychiatry, 
the fact should be shown. Relative 
qualifications may be emphasized, as 
by bringing out that the witness is 
the junior assistant physician on the 
staff of a certain hospital, where, as 
sometimes happens, the other side 
has called as its witness the senior 
assistant physician. 

Counsel sometimes undertake to 
discredit the expert by questioning 
him about his specialty, with the 
object of showing that he does not 
know his own field, but this is dan- 
gerous unless the lawyer is unusually 
conversant with the subject, or the 
expert is unusually inept. Even 
a witness who to a medical man is 
an obvious quack may still be an 
adept courtroom veteran, not easily 
cornered on cross-examination. If 
reason appears to doubt the witness’ 
knowledge of his subject, counsel 
may cautiously try one or two ques- 
tions to test such knowledge. If the 
answers reveal ignorance, counsel 
may follow up with more questions, 
until the depths of the witness’ ig- 
norance are plumbed. A list of sug- 
gested questions to test the knowl- 
edge of neurologists is to be found 
in Raphael W. Marrow’s Manual 
for Medical Cross Examination, but 
the list of such questiors for use in 
any given case should be prepared 
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in consultation between the attor- 
ney and his own experts. 


Attack on Expert's Testimony 

Is Usually on His Conclusions in Case 
Unless the witness’ lack of qualifica- 
tions is so deplorable that even 
a lay jury can be made to see it, his 
testimony will usually have to be 
attacked by raising doubt not of his 
competence generally, but of his con- 
clusions in the particular case. Such 
doubts can be raised either by show- 
ing the witness has an undue inter- 
est in the outcome of the case, or by 
revealing significant omissions in his 
testimony concerning the nature and 
extent of the examination made, the 
diagnostic methods and tests used. 
symptoms, causes, etc. It is always 
proper to show personal interest, by 
revealing the witness’ relation to the 
party or his attorney, the fee he ex- 
pects to receive, the fact that he is 
constantly retained by one side in 
certain types of cases and that he 
spends most of his time as a profes- 
sional witness. That the witness has 
a contingent interest in the case may 
be brought out; and whether contin- 
gent or not, it is alwavs proper to 
cross-examine regarding the fee be- 
ing paid. A fee that strikes the jury 
as unduly high may raise a suspicion 
that something more than honest 
judgment is being bought: “For 
$5,000, of course he’d say the fel- 
low's insane.” 

Cross-examination may also aim at 
obtaining an admission of certain 
facts or medical concepts supporting 
the cross-examiner’s theory of the 
case. Unless there is reason to be- 
lieve that one or another of these 
objectives can be achieved, the best 
cross-examination of a capable ex- 
pert is no cross-examination. 

It will be helpful to differentiate 
three main problems to which éx- 
pert psychiatric testimony is likely 
to be addressed: 

1. Does the person have the dis- 
order alleged? 

2. If so, in civil suits the question 
may arise, was it caused by the in- 
cident alleged, e.g., by the head in- 
jury inflicted by the defendant? 
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3. If he does in fact have the dis- 
order, what effects did it have? In 
criminal cases, did it deprive him of 
capacity to understand the nature 
and quality of his act, and that it 
was wrong? In will cases, did it de- 
prive him of “disposing mind and 
memory”? In workmen’s compensa- 
tion, to what extent did it disable 
him from working? 

Determining whether the person 
actually had the disorder alleged is 
essentially a matter of diagnosis. Sir 
William Osler is reputed to have 
said that in therapy, three things 
are important: diagnosis, diagnosis 
and diagnosis. And still the point has 
not been sufficiently impressed on 
some medical men, who, by neglect- 
ing to make a rigorous diagnosis. 
reach mistaken conclusions. Cross- 
examination may reveal that the wit- 
ness spent only an inadequate length 
of time in making his examination, 
or that he made no physical exami- 
nation, or that the examination was 
made a long time after the time in 
question. 


Where the diagnosis depends in 
whole or in part on past history of 
the person’s behavior, this fact 
should be stressed on cross-examina- 
tion, and the witness forced to admit 
that he has no personal knowledge 
of the truth or falsity of the data 
upon which his diagnosis rests, but 
has relied upon hearsay evidence in 





forming his opinion. In many, if not 
in most, states, an opinion based on 
such second-hand information may 
be stricken. And even if admitted, 
it the information can be shown to 
be untrue, of course the foundation 
is knocked out from under the opin- 
ion. Sometimes, in the kind of case 
lawyers dream about, this actually 
can be shown, with demolishing and 
even dramatic effect. 

Dr. Hubert W. Smith, of Tulane 
University, cites a case in which he 
participated, involving commitment 
proceedings against an old gentle- 
man. Dr. Smith consulted with the 
psychiatrist for the state, who said 
that the man had marked delusions 
of persecution, believing that he was 
required to sleep in the basement 
with six little dogs, that his wife was 
squandering the family money by 
feeding 125 pigeons, and so forth. 
Dr. Smith suggested a postponement 
of the case to permit investigation of 
these allegations, the truth of which 
the state psychiatrist had not ques- 
tioned. The investigation revealed 
that the poor man actually was 
being forced to sleep in the basement 
with six little dogs, that his wife did 
have 125 pigeons, which she was 
using a lot of money to feed, and 
that his various other “delusions” 
were all entirely true or rationally 
explainable. Upon these revelations, 
the state psychiatrist decided that the 
man had made a “complete social 
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recovery” and did not need to be 
committed after all.? 


Differential Diagnosis’’ Is Used 
To Bring Out True Import of Symptoms 


Since the same symptoms and signs 
may characterize several different 
disorders, it is necessary, in order to 
determine the true import of partic- 
ular symptoms and signs, to carry 
out what is known as a differential 
diagnosis, employing every known 
test, instrumentality or laboratory 
method to uncover the additional 
data needed to rule out various alter- 
native diagnostic possibilities until 
the true diagnosis is reached. A law- 
yer who understands the function of 
a differential diagnosis can take 
a medical witness through a tight 
cross-examination on the steps per- 
formed by him in carrying out such 
diagnosis, to test both his diagnostic 
skill and the possibilities of error in 
his conclusions. And if this reveals 
omissions in indicated procedures, 
an astute lawyer will probably ring 
the changes on the point, putting 
a series of questions all designed in 
various ways to focus attention on 
the doctor’s shortcoming. The wit- 
ness may be forced to admit that 
there are several disorders having 
many general symptoms in common 
and distinguishable only by one or 
two particular characteristics; that 
certain standard tests exist to diag- 
nose the disorder or condition in 
issue, to distinguish between it and 
others whose symptoms are some- 
what similar, or to confirm the diag- 
nosis, He may have to admit that 
these tests were devised by eminent 
medical authorities to make the diag- 
nosis more certain and to eliminate 
errors and doubts; moreover, a clev- 
er lawyer will probably refrain from 
asking the doctor why he omitted the 
particular test or step or giving him 
any Opportunity to explain or just- 
ify himself. 

Even where the existence of the 
disorder is clear, it may be important 
in a civil suit to determine whether 
it was due to the cause alleged. 
Granting that the person now suffers 
from headaches or dizzy spells, are 
these postconcussional residuals, the 


effects of being struck on the head, 
as he claims, or are they due to 
wholly different causes—migraine, or 
disease, or tumor? Again, resort to 
differential diagnosis is valuable. 
Unless the witness’ examinations 
and tests have ruled out the possi- 
bility of the other explanations, his 
opinion that it is attributable to the 
cause alleged is open to doubt. The 
doubt becomes fatal when the other 
side can show that another possible 
cause in fact existed—as where a doc- 
tor, after attributing the plaintiff's 
mental condition to a head injury, 
is forced to admit that syphilis could 
produce similar symptoms, after 
which the other side proceeds to 
prove that the plaintiff was in fact 
being treated for syphilis at the time 
of the injury. 

Although psychological disabili- 
ties, caused by intense emotional 
storm or stress, will involve only sub- 
jective symptoms without any dis- 
coverable abnormality in the nerv- 
ous system, organic injuries nearly 
always involve visible lesions. Where 
it is claimed that mental disorder 
was caused by injury to the nervous 
system, as by a blow on the head, 
tangible evidence of various sorts 
should exist, and proof of such phys- 
ical signs should be demanded on 
cross-examination of an expert who 
had attributed mental disorder to 
such organic injuries. Nontraumatic 
epilepsy typically involves no demon- 
strable lesions, but objective evi- 
dence is provided by the electroen- 
cephelograph; abnormal brain waves 
are recorded in most cases of such 
disorder. 


Cross-Examination 
Is Often Medically Spurious 


Instead of such scientifically valid 
probing, cross-examination is too fre- 
quently characterized by lines of in- 
quiry that are medically spurious, 
although they may mislead a jury. 
Thus the witness may be asked 
whether one certain fact is sufficient 
to prove insanity; the answer will 
probably have to be no, even though 
in the actual case there are numer- 
ous additional facts which would 
strongly support that conclusion. Or 
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counsel refers to each of these addi- 
tional facts, and asks whether it, 
standing alone, proves insanity. 
Since no single fact or symptom is 
usually enough to justify such a con- 
clusion, the lawyer argues to the jury 
that the witnesses have had to admit 
that “none of the symptoms relied 
upon actually prove insanity”. (Note 
the shift from the singular noun 
“none” to the plural verb “prove”.) 
This may demonstrate the lawyer's 
skill in forensic semantics, but it is 
mere nonsense from the viewpoint 
of science or logic. There is little 
wonder that scientifically trained 
men lose patience with a system of 
judicial administration that permits 
such chicanery. A few courts have 
disapproved this method of cross-ex- 
amination, pointing out that “the 
mental capacity of a party is not 
demonstrated by a single occurrence. 
It depends rather upon a long course 
of behavior and mental phenom- 
ena.””? 

It is however, proper for the cross- 
examiner to try to get the witness to 
admit that certain facts included in 
the hypothetical questions actually 
have no bearing on his opinion and 
could have been omitted. This not 
only serves to eliminate irrelevancies 
and focus attention on the signifi- 
cant facts upon which the opinion 
rests, but may make it easier to re- 
fute the opinion by other experts, or 
by proving that the assumed facts 
relied upon actually are untrue. 


Hypothetical Questions 

Sometimes Impress Jury 

The attorney confronted with a ca- 
pable expert whose testimony is like- 
ly to be soundly based and prob- 
ably unshakeable, sometimes con- 
tents himself with putting to the wit- 
ness a series of hypothetical ques- 
tions so framed that the witness is 
bound to agree. (“Isn’t it a fact, 
doctor, that the actions of a schizo- 
phrenic patient are often dominated 
by his delusions?”) The jury, igno- 





1. Smith, ‘‘Cross-Examination of Neuropsychiatric 
Testimony in Personal Injury Cases’’, 4 Vanderbilt 
L. Rev. 1, 14 (1950). Dr. Smith's article is one of 
the most valuable in the field, especially for cross- 
examination of experts in head injury cases. 

2. Oregon v. Garrison, 59 Ore. 440, 117 Pac. 
657 (1911). 
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rani of the purport of the questions, 
may assume that the hypothetical 
situation being discussed is relevant 
to the case and conclude that the 
witness is being forced to admit the 
correctness of the lawyer's position. 

The use of scientific books, jour- 
nals and other writings for purposes 
of cross-examination poses some in- 
tricate technicalities for the lawyer 
and some dangerous traps for the 
doctor. Suppose an expert testifying 
for one party in a case gives it as 
his opinion that the person whose 
mental condition is in issue was suf- 
fering from epilepsy, transmitted 
from an epileptic mother. Can coun- 
sel for the other side confront the 
witness on cross-examination with 
books on the subject to bring out 
the fact that the witness’ views find 
no support in the authorities? 
Strange as it may seem to a medical 
man or to almost anyone else except 
a lawyer, the answer in most states 
is no. Although certain other stand- 
ard reference books, such as alma- 
nacs and tables of mortality are 
accepted as correct, medical writings 
are regarded as mere hearsay and 
are not allowed to be used even on 
cross-examination, much less to be 
introduced directly as evidence. The 
Model Code of Evidence would 
change this rule and make recog- 
nized treatises or periodicals on his- 
tory, science or art admissible. In the 
federal courts and in at least a dozen 
states, such works may be used on 
cross-examination, subject to the 
trial judge’s discretion. Of course, 
only those passages may be used 
that are relevent to the testimony 
given. The witness may not be asked, 
for example, whether he agrees with 
the observation in one of Osler’s 
treatises that it is remarkable how 
soon after a lawsuit patients suf- 
fering from shock recover their 
health.’ This latter line of question- 
ing may be relevant, however, in 
so-called “compensation neurosis” 
cases. 


Textbooks May Still Be Used 
To Harass Expert Witness 


And even in the majority of states, 
where books may not generally be 
used on cross-examination, 


under 
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certain circumstances they may be 
so used and the unwary expert may 
find himself bedeviled by them. If 
the witness testifies that he relied 
upon certain books in forming his 
opinion, he opens himself up to 
cross-examination on whether those 
books actually do support him or 
not, and in some of these states the 
same is true if he merely refers to 
certain books as corroborating his 
opinion. 

Even where the witness has avoid- 
ed referring to any authorities on 
direct testimony, he may be led into 
the quicksands by cross-examining 
counsel. “Doctor,” says the attorney, 
“you testified that in your opinion 
the symptoms which you observed 
[it is more effective to name them] 
are indicative of schizophrenia. Do 
any recognized writers in the field 
support you in that opinion?” For 
the witness to admit that he is not 
familiar with any work that supports 
his opinion would be most damag- 
ing. If he tries to avoid being pinned 
down by giving a vague answer to 
the effect that he is sure his opinion 
is supported by the authorities gen- 
erally, in some states he thereby opens 
himself to cross-examination on the 
literature generally. Where that is 
not true, counsel will probably press 
for a more specific answer: “Can 
you give us the name of any author- 
ity that sustains your position?” If he 
does name one, counsel, to bring 
himself within the rule of even the 
strictest states, may ask, “Did you 
rely on that book in any way in 
reaching your opinion?” In_ these 
states, the witness can avoid cross- 
examination on the contents of the 
book if he states that while he is fam- 
iliar with the work in question, and 
while he believes it supports his po- 
sition, his opinion is based wholly on 
his personal examination and obser- 
vation and not upon anything stated 
in the books. But if the witness has 
relied upon it—or in some states, if 
he merely says it corroborates his 
opinion, or in the most liberal states, 
if he merely admits that the work is 
a recognized authority—counsel is 
free to prove, if he can, that the 
book in fact does not support the 


opinion stated. A particularly effec- 
tive, and to the witness, a particular- 
ly humiliating, way to do this is to 
hand him the book, point out a pass- 
age that contradicts him, and ask 
him to read it aloud. Or he may be 
handed the book and asked to find 
and read the part that sustains his 
opinion. It is almost as damaging for 
the witness to fail to find a support- 
ing passage as to be confronted with 
one that contradicts him. 

If the witness has written on the 
subject himself, in every jurisdiction 
his writings may be used on cross- 
examination to show that he has 
made statements inconsistent with 
his testimony. A witness who has 
written much had better be careful 
about disagreeing with or deriding 
statements read to him by opposing 
counsel. They may turn out to be 
his own. 

Cross-examination of opposing ex- 
perts can sometimes be used to qual- 
ify one’s own expert. “By the way, 
doctor,” says the attorney, “have you 
ever heard of Dr. William Alan 
Jones?” “Yes, I have.” “Do you con- 
sider him an expert in psychiatry 
and in the diagnosis of mental dis- 
order?” “I do.” When Dr. Jones is 
subsequently placed on the stand, 
his qualification and repute have 
already been most effectively adver- 
tised by the admission of the other 
side. 

A skilled trial lawyer knows when 
not to cross-examine. In all types of 
cases, inept lawyers misspend much 
time putting witnesses through cross- 
examination which accomplishes 
nothing except to allow the witness 
to reiterate his story and to under- 
score it. When it is doubtful whether 
a question will elicit the response 
desired, it is usually a good rule not 
to ask it. An astute lawyer sometimes 
deliberately refrains from revealing 
all his expert’s qualifications or all 
the supporting data on direct exam- 
ination, preferring to have them 
brought out on cross-examination, 
where they will have a stronger im- 
pact. 





3. Stone v. Seattle, 33 Wash. 644, 74 Pac. 808 
(1903). 
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Unfair Sales Laws: 


Advantages and Objections 


by Raymond Rodgers + Professor of Banking at New York University 


® One of the most vexing problems in a competitive economy is the use of superior 


economic power by large sellers and producers to eliminate smaller competitors by 
selling at prices below cost. Statutes intended to prevent or limit such sales have been 
enacted in thirty-eight states, with varying degrees of success and varying results when 
their validity is tested in court. Mr. Rodgers sets forth his view of the problem below. 





# Unfair sales laws, a generic term 
to describe statutes that prohibit 
sales below cost, have been enacted 
in thirty-eight states. Hitherto, they 
have played an important role in 
only a few trades, such as groceries, 
confectionery, tobacco products, liq- 
uor and gasoline. But these laws may 
be fated to become a more influential 
and a more general factor shaping 
pricing and distribution practices 
in the period ahead. 

For one thing, the return of buy- 
ers’ markets for consumer goods, 
with price reductions common, gives 
renewed impetus to the age-old quest 
among business men for protection 
from “destructive” price cutting by 
their competitors. Secondly, the 
United States Supreme Court dealt a 
severe blow to resale price mainte- 
nance, hitherto the major legal ob- 
stacle to price cutting of branded 
goods, when it ruled that manufac- 
turers could not enforce resale prices 
upon retailers who had not signed a 
contract to do so. (Schwegmann 
Brothers v. Calvert Distillers Corpo- 
ration, 341 U.S. 384). Unless the 
ground lost in this decision can be 
regained through the McGuire 





Federal Trade 
Commission Act, buttressed by fa- 
vorable court decisions, the trade 
groups that have hitherto been sup- 
porting fair trade laws authorizing 
resale price maintenance may shift 
their allegiance to the unfair sales 
laws. 

Unfair sales legislation so far has 
emerged without too much damage 
from the many judicial tests to 
which it has been subjected. Several 
of the state laws were invalidated in 
part or whole, but in the main on 
grounds that could be corrected 
readily by legislative amendment to 
meet the requirements of the courts. 
Generally speaking, unfair sales laws 
that specify intent on the part of 
violators to injure competitors or 
mislead buyers, and that set up 
standards for determining whether 
a given sale has been made below 
cost, will be upheld in the state 
courts, if past decisions are not re- 
versed. True, trade associations that 
have sought to enforce the prohibi- 
tion contained in several of the 
state laws against sales below cost 
have been attacked by the Federal 
Trade Commission and the Depart- 


Amendment to the 








ment of Justice on the ground that 
they have violated the federal anti- 
trust laws, but the court decisions 
in these cases, notably those against 
the New England Food Councils 
and the California Retail Grocers 


and Merchants Association, did not 
invalidate the state unfair trade laws 
themselves. 

Small wonder, then, that enthu- 
siastic advocates of the unfair sales 
laws are seeking to have such legis- 
lation enacted in states that have 
not yet done so; to broaden and 
strengthen the laws now on the stat- 
ute books; to have Congress enact a 
federal statute corresponding to the 
Miller-Tydings Act that would ap- 
ply to sales in interstate com- 
merce; and to improve enforcement 
methods. 


Questionnaire surveys have shown 
that the rank and file of business- 
men affected are not well versed in 
the nature and operation of unfair 
sales laws, and that these statutes © 
are usually enacted in response to 
pressure for them by relatively small 
groups and aggressive trade associ- 
ation executives. This is not said in 
criticism; it is probably true of most 
legislation of this character. But 
since the laws are now in effect in so 
many states and their application 
may be broadened in the future, it 
is high time that the business com- 
munity develop a fuller understand- 
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Unfair Sales Laws 


ing of their purpose and the prac- 
tical consequences, desirable and un- 
desirable, which are likely to flow 
from their application. 


Why Unfair Sales Laws 

Were Enacted 

A free price system is accepted in 
principle in this country as the most 
desirable for industries other than 
regulated public utilites, except in 
times of national emergency. Prices 
left free to fluctuate in response to 
changing conditions of supply and 
demand guide the allocation of la- 
bor and resources without need for 
arbitrary direction by government or 
cartel. Price reductions which bring 
goods and services within the abil- 
ity to purchase of more and more 
consumers are regarded as particu- 
larly beneficent because they raise 
living standards and expand em- 
ployment opportunities. 

Yet there are situations in which 
price reductions, like all good things, 
can be abused. The most obvious ex- 
ample is the sale of goods at a loss 
for the purpose of forcing a weaker 
competitor out of business. Price 
reductions can then become a de- 
vice for curtailing or eliminating 
competition. 

Unfair sales laws, like the fair 
trade or resale price maintenance 
statutes, have been enacted for the 
declared purpose of preventing 
abuses of price competition. They 
differ from resale price maintenance 
laws, however, in several essential 
respects. Unfair sales laws apply to 
all distributors subject to their pro- 
visions, and in several states to man- 
ufacturers as well. They do not de- 
pend for their enforcement upon the 
initiative of manufacturers who must 
first set the resale prices for their 
products to the ultimate consumer 
under the fair trade laws. On the 
other hand, the unfair sales laws do 
not involve fixing retail prices; they 
only prohibit sales below specified 
“cost”. 

In a sense, the unfair sales laws 
may be said to attempt to put into 
statutory form the classical doctrine 
that cost sets a lower limit for sell- 
ing price. Their legal justification 
is that sales below cost, as the latter 
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is defined in the statute, with intent 
to injure others may be prohibited 
by the legislature as a valid exer- 
cise of the police power of the state. 


Evolution of the Unfair 

Sales Laws 

The unfair sales laws were first 
enacted, logically enough, follow- 
ing the invalidation of the National 
Industrial Recovery Act by the 
United States Supreme Court. They 
evolved out of a series of earlier, 
less successful, attempts to prohibit 
sales below cost. 

This end was first sought in sever- 
al of the state antitrust laws enacted 
at the beginning of the century, but 
their prohibition of selling below 
cost was without practical effect be- 
cause of the absence of a standard 
for determining cost. Far more sig- 
nificant attempts to bar sales below 
cost were the Trade Practice Con- 
ference Procedure initiated by the 
Federal Trade Commission in 1926 
and the NRA codes. When the NRA 
was invalidated, the initial impetus 
was given to enactment of state laws 
to prohibit sales below cost. 

Strongest support for state legis- 
lation barring sales below cost came 
from the grocery trade. Resale price 
maintenance never has made much 
headway in the food industry, both 
because many items are not branded 
or trademarked and because individ- 
ual manufacturers and processors 
have feared that resale price main- 
tenance would place them at a 
grave disadvantage against competi- 
tors who did not set resale prices for 
their products. 

In 1935, California enacted the 
first unfair practices act, which not 
only prohibited sales below cost, 
but defined cost to include invoice or 
replacement cost plus a list of other 
items to be included in the “cost of 
doing business”. Shortly thereafter, 
the National Food and Grocery Con- 
ference Committee, representing ma- 
jor national associations of food 
wholesalers and retailers, prepared 
a model Unfair Sales Act which spe- 
cified minimum mark-up percent- 
ages that wholesalers and retailers 
were to add to their invoice cost to 


determine their “cost of doing busi- 
ness”’. 

While nomenclature is not alto- 
gether standardized as yet and all 
legislation of this kind is frequently 
designated generally as unfair sales 
laws, statutes which merely list the 
items that are to be included in com- 
puting “cost” are usually called un- 
fair practices acts, while the unfair 
sales acts specify mark-up percent- 
ages. A number of states have enacted 
separate laws to bar sales below cost 
of cigarettes, liquor and drugs. ‘Trade 
associations have found that special 
unfair sales laws limited to particu- 
lar products are usually much easier 
to enforce, especially where violators 
can be punished through revocation 
of the license to do business by the 
state authorities. 

There are now in effect eighteen 
unfair sales acts that specify retail 
mark-up percentages and eleven un- 
fair practices acts that list the items 
to be included in computing cost 
that then becomes the minimum 
price below which sales are illegal 
except for stated exceptions. In all, 
nine of these unfair practices acts 
now allow a cost survey by an indus- 
try group as evidence of the cost of 
doing business. Of the twenty-nine 
states with “unfair” legislation of 
the general type, nine include man- 
ufacturing, wholesaling and retail- 
ing under their statutes and twenty 
inelude only wholesaling and retail- 
ing. Unfair cigarette sales acts, the 
most common type of special statute 
covering a particular product, are 
in effect in six of these states with 
general prohibitions, and in six ad- 
ditional ones, or twelve in all. 


Advantages Claimed for 
Unfair Sales Legislation 
Unfair sales legislation, its advo- 
cates claim, provides the most ef- 
fective and certain way to end “loss 
leader” selling. Prohibition of loss 
leader sales, it is maintained, is re- 
quired to protect competitors from 
unfair and oppressive competition, 
and customers from misleading rep- 
resentations. 

The primary objective of unfair 
sales laws is to protect competing 
distributors, strong as well as weak, 
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from rivals that cut prices below a 
specified “cost”. Every law but that 
of Oregon now requires that only 
sales below cost made with intent to 
injure competitors are prohibited. 
The unfair sales laws generally pro- 
vide for a number of exempted 
transactions, to cover situations 
where injury to competitors is not 
the motive for price reductions be- 
low cost. These include clearance, 
liquidation and damaged merchan- 
dise sales, the sale of seasonal and 
perishable products, and sales at 
prices reduced in good faith to meet 
competition. 

Two arguments are advanced for 
unfair sales legislation from the con- 
sumer standpoint. First, it is con- 
tended that consumers are misled by 
offerings of goods below cost, since 
they assume that other articles of- 
fered by the same seller are simi- 
larly underpriced, whereas they may 
actually be fully or overpriced. Sec- 
ondly, consumers may be affected 
adversely in the long run by the 
elimination of smaller, weaker com- 
petitors forced out of business 
through loss leader selling. 

Manufacturers have been urged 
to support unfair sales legislation 
for the same reasons that cause them 
to back fair trade. Sales of their 
goods, especially branded and trade- 
marked products, as loss leaders may 
discourage other distributors from 
carrying these items. It is also argued 
that the public loses confidence in 
products offered at very low prices 
by some sellers. 

No other type of trade regula- 
tion, advocates of these laws claim, 
is so readily and effectively enforced. 
The laws apply to all but exempted 
sales, without prerequisite action by 
manufacturer or distributor. Pro- 
ceedings can be brought against vio- 
lators by state authorities, through 
injunction suit by amy party or 
group, or through damage suits by 
injured competitors. 


Objectionable Consequences 

Reasonable as is the basic theo- 
retical objective of unfair sales laws— 
to bar sales below cost with intent 
to injure competitors and mislead 
buyers—these statutes lead to several 


objectionable consequences in prac- 
tice. These result chiefly from at- 
tempts to define “cost”, below which 
sales are prohibited. 

Cost, for purposes of unfair sales 
law administration, includes first the 
“invoice cost” to the vendor, and 
secondly, the addition thereto that 
represents his “cost of doing busi- 
ness”. 

Invoice cost is the less difficult 
element to determine. Yet problems 
arise in finding the invoice cost for 
particular sales. Distributors buy at 
different times and from different 
suppliers. Especially at times of fluc- 
tuating prices, it may be well nigh 
impossible to assign to any one item 
out of a stock of goods its specific 
invoice cost. 


But far more complex is the de- 
termination of the cost of doing 
business, particularly for distribu- 
tors that carry a wide variety of 
products with varying rates of turn- 
over and differing merchandising 
and service requirements. The laws 
in some cases refer to the cost of an 
“efficient” retailer as a minimum, 
but this is of no practical help. The 
great majority of the laws undertake 
to measure the “cost of doing busi- 
ness” either by setting a minimum 
percentage mark-up or by accepting 
a “cost survey”. 

The trouble with percentage 
mark-ups is that they are either set 
so low as to satisfy few adherents of 
the unfair trade laws, or so high as 
to provide a price umbrella for the 
inefficient distributor to protect him 
from the most efficient. The wide 
variation in mark-ups specified in 
the state laws is itself an indication 
of how haphazard this method of 
setting the “cost of doing business” 
for a wide variety of distributors may 
be. The retail mark-up varies from 
4 per cent in Pennsylvania to 12 per 
cent in Arizona, with Minnesota spe- 
cifying that sales with a mark-up of 
more than 15 per cent shall not be 
considered violations of the law in 
any event! These mark-up percent- 
ages, needless to say, are not com- 
pulsory, but measure the cost of do- 
ing business for specified distributors 
“in the absence of proof of a lower 
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cost”. Provided that mark-up is not 
unduly high, it is less open to abuse 
than the cost survey. 

The cost survey, because it seeks 
to determine an average cost of do- 
ing business in a trade, automatically 
tends to protect the less efficient 
whose figures raise the average. The 
survey sets a minimum cost of doing 
business for all distributors of a 
state or area that may be substan- 
tially above the actual cost of par- 
ticular distributors, thus departing 
from the theory that unfair sales laws 
simply bar each vendor from selling 
below his own cost. At its worst, the 
cost survey can be made into a crude 
device for setting relatively high 
minimum prices to protect less ef- 
ficient distributors from price compe- 
tition by the more efficient. 

In Defense of Loss Leaders 

It has been said above that the 
theory of barring loss leader selling 
is sound, but that objectionable fea- 
tures develop when it is sought to 
prohibit such sales by statute. At the 
risk of acting as advocatus diaboli, 
the author wants to round out the 
record at this point by stating the 
arguments for permitting loss leader 
sales: 

1. A small retailer uses loss leaders 
as a substitute for advertising 
and other promotional efforts 
that are too costly for him. Is 
a loss leader necessarily a less 
desirable or fair way to attract 

(Continued on page 965) 
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Standing, Ripeness and Civil Liberties: 


A Critique of Adler v. Board of Education 


by Kenneth Culp Davis + Professor of Law at the University of Minnesota 


® The author of a treatise on administrative law here discusses the Supreme Court's 
confusion concerning standing and ripeness in the challenge of New York's Feinberg 
Law. He holds that the majority of the Court, without mentioning its own doctrine 
about standing and ripeness, violated the law declared in a 1947 opinion. Mr. Justice 
Frankfurter was alone in urging in dissent that the 1947 case be followed. In his book 
on Administrative Law, published in 1951 by the West Publishing Company, Professor 
Davis devotes two chapters to a comprehensive discussion of problems of standing and 


ripeness. 





# In upholding New York’s Fein- 
berg Law in Adler v. Board of Edu- 
cation,! the Supreme Court (1) does 
not state who the plaintiffs are or 
whether or not they have any inter- 
ests that might be affected by the 
issue of constitutionality; (2) makes 
no reference to the Supreme Court's 
own complex doctrine concerning 
the requirement that plaintiffs must 
have proper standing to raise con- 
stitutional questions; (3) ignores and 
violates the law about standing de- 
clared by the Court in the 1947 
decision in United Public Workers 
v. Mitchell,? even though a dissent- 
ing Justice urges that that decision 
has “controlling relevance”; (4) de- 
cides the constitutional issue without 
stating facts bearing upon the ques- 
tion of ripeness or unripeness of 
that issue for decision, and without 
in any way indicating awareness of 
the Court's doctrine concerning ripe- 
ness—doctrine which has been deci- 
sive in many other cases; (5) ignores 
the earnest arguments of a dis- 
senting Justice that because of un- 
ripeness the record lacks informa- 
tion essential to proper decision of 
the constitutional issue; and (6) in 
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general leaves the refinements con- 
cerning standing and ripeness in 
about the condition of a china shop 
rearranged by a bull. 

Rules to determine who may raise 
constitutional issues and in what cir- 
cumstances are indispensable to con- 
stitutional litigation. Parties and 
their lawyers frequently have to give 
as much attention to such rules as to 
substantive issues, and they are 
bound by the rules, even when the 
result is loss of precious rights. But 
even though the rules are judge- 
made, and even though they are de- 
signed primarily to govern courts, 
the Supreme Court in this case 
ignores its own rules and does not 
even bother to explain why. A 
phrase recently used by Mr. Justice 


Jackson in another connection— 
“conscious lawlessness’”*—comes to 
mind. 


The purpose of this comment is to 
discuss the problems of standing and 
ripeness in Adler v. Board of Edu- 
cation. We are not concerned with 
the question of constitutionality of 
the Feinberg Law except as that 
question bears upon standing and 
ripeness. 


The purpose of the Feinberg Law 
is to provide for the disqualification 
and removal from New York public 
schools of superintendents, teachers, 
and other employees who advocate 
the overthrow of the Government by 
unlawful means or who are members 
of organizations that advocate such 
overthrow. The Law gives the Board 
of Regents of the public school sys- 
tem authority to “issue a list . . . of 
organizations which the Board finds 
to be subversive in that they advo- 
cate, advise, teach or embrace the 
doctrine that the Government .. . 
shall be overthrown ... by... un- 
lawful means . . . .” Evidence of 
membership in such an organization 
is made prima facie evidence of dis- 
qualification for employment. In up- 
holding the Feinberg Law, the Court 
passes upon the statute in the ab- 
stract and not upon any particular 
application of it. Indeed, the opinion 
does not even reveal whether or not 
the Law has ever been applied either 
to an individual or to an organiza- 
tion. For operation and effects of the 
Law we must look elsewhere. 

Mr. Justice Douglas, in a dissent- 
ing opinion in which Mr. Justice 
Black concurs, says that the very 
threat of the procedure prescribed by 
the statute “is certain to raise havoc 
with academic freedom”. The teach- 
er “will tend to shrink from any 
association that stirs controversy. In 
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1. 72 S. Ct. 380 (1952). 

2. 330 U. S. 75 (1947). 

3. SEC v. Chenery Corp., 332 U. S. 194, 217 
(1947). 
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that manner freedom of expression 
will be stifled. The law inevitably 
turns the school system into a 
spying project....This is not the 
usual type of supervision which 
checks a teacher’s competency; it is 
a system which searches for hidden 
meanings in a teacher’s utterances. 
... Where suspicion fills the air and 
holds scholars in line for fear of their 
jobs, there can be no exercise of the 
free intellect. . . . The teacher is no 
longer a stimulant to adventurous 
thinking; she becomes instead a pipe 
line for safe and sound information. 
A deadening dogma takes the place 
of free inquiry. . . . This, I think, is 
what happens when a censor looks 
over a teacher’s shoulder.” 

The Douglas version of the effects 
of the Law is not a factual account 
of what has happened under the Law 
but is based upon the addition of 
imagination and general experience 
to the terms of the statute. In ab- 
sence of knowledge of what has hap- 
pened in fact, and in absence of an 
alternative version from the point of 
view of the majority of the Court, I 
find the Douglas description both 
plausible and powerful.+ 

The view of Mr. Justice Douglas 
is here presented not for its bearing 
upon the constitutional issue but for 
its bearing upon standing and ripe- 
ness. He demonstrates that the very 
existence of the statute may have a 
drastic effect upon both teachers and 
pupils before any administrative ac- 
tion is taken—before the promulga- 
tion of regulations, before the prepa- 
ration of a subversive list, before the 
prosecution of any individual. A 
teacher’s knowledge of such a statute 
may itself be a deterrent to freedom 
of thought, freedom of expression, 
freedom of association. The Fein- 
berg Law may drastically affect 
teachers’ freedoms whether or not 
any individual is ever removed from 
or denied employment in the school 
system. 

As soon as teachers’ freedoms are 
in fact substantially affected by the 
statute, the teachers should have 
standing to challenge the statute and 
the issue should be considered ripe 
for decision. 


Furthermore, as soon as teachers’ 
freedoms are substantially affected, 
the students or their parents should 
have standing to challenge the stat- 
ute. The established theory is that 
free speech and free press are de- 
signed not only for speakers and 
writers but also for listeners and 
readers; similarly, students are direct 
beneficiaries of academic freedom. 
Of course, if the students lack capac- 
ity to sue because of their age, their 
parents or guardians may act on 
their behalf. 


Mr. Justice Frankfurter Holds 
That Parents Have No Standing 
Mr. Justice Frankfurter asserts in 
dissent that parents and students 
have no standing to raise the consti- 
tutional issue. He declares that “it 
is like catching butterflies without a 
net to try to find a legal interest, in- 
dispensable for our jurisdiction, in 
a parent’s desire to have his child 
educated in schools free from such 
restrictions. The hurt to parents’ 
sensibilities is too tenuous or the 
inroad upon rightful claims to pub- 
lic education too argumentative to 
serve as the earthy stuff required for 
a legal right judicially enforceable. 
The Feinberg Law puts no 
limits on any definable legal interest 
of the child or of its parents.” 

Mr. Justice Frankfurter’s argu- 
ment seems wholly oblivious to the 
reality that students are direct bene- 
ficiaries of teaching freedoms. If his 
view were to prevail, the student 
could not complain when the censor 
over the teacher’s shoulder unconsti- 
tutionally robs the student of access 
to controversial or sensitive subjects, 
even though a major purpose of free 
speech is to assure that the listener 
will not be deprived of what a free 
speaker may have to offer. The doc- 
trine of standing, as applied by Mr. 
Justice Frankfurter, is as deadly a 
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killer of civil liberties as would be a 
direct substantive holding denying 
protection of those liberties in these 
circumstances; indeed, it may be 
more deadly in that it kills without 
even inquiring into the merit of the 
civil liberties question. 

Mr. Justice Frankfurter also takes 
the position that the four teachers 
who were plaintiffs in the Adler case 
had no standing to challenge the 
statute.5 His appeal here is exclu- 
sively to the authority of United 
Public Workers v. Mitchell® His 
argument is that the plaintiffs here 
have less ground for standing than 
the plaintiffs there, and that the 
Court “rightly refused” to recognize 
the plaintiffs’ standing in that case. 

As an appeal to authority, this 
part of the Frankfurter argument 
seems unanswerable. Government 
employees in the Mitchell case were 
denied standing to challenge the 
Hatch Act’s prohibition of political 
activity by such employees, in ab- 
sence of a showing of violation of 
the Act, even though one plaintiff 
had obtained a certificate to serve 
as a watcher at the previous election, 
had called the regional office of the 
Civil Service Commission about serv- 
ing as a watcher, had been advised 
that if he served he would lose his 
job under the Hatch Act, and had 
finally declined to serve because of 
this advice. The only significant dif- 
ference between standing of the 
government employees in the Mit- 
chell case and standing of the teach- 
ers in the Adler case is that the one 
case involved a challenge of a federal 
statute in a federal court and the 
other involved a challenge of a New 
York statute in a state court. Al- 
though this difference might once 
have been thought significant, the 
Doremus case," decided the same day 
as Adler, seems to deprive it of 
significance. 





4. ‘‘It is not merely the sporadic abuse of power 
by the censor but the pervasive threat inherent in 
its very existence that constitutes the danger to 
freedom of discussion."' Thornhill v. Alabama, 310 
U. S. 88, 97 (1940). One may accept this observa- 
tion from the Thornhill opinion without necessarily 
going along with the doctrine of that case that the 
question for decision is the constitutionality of the 
statute on its face rather than the constitutionality 
of the statute as applied to the parties. 

5. The plaintiffs, according to the Frankfurter 





opinion—the only opinion to provide this informa- 
tion—were taxpayers, parents and teachers. 
Whether or not taxpayers as such should have 
standing is beyond the scope of this comment. 
See note 7, infra. 

6. 330 U. S. 75 (1947). 

7. Doremus v. Board of Education, 72 $. Ct. 
394 (1952) holds, six to three, that a New Jersey 
taxpayer has no standing to challenge a statute 
requiring Bible-reading in the public schools, 
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Since two Justices vigorously dis- 
sented on this aspect of the Mitchell 
case, and since the Court in Adler 
seems silently to violate the law ap- 
plied in Mitchell, inquiry into the 
merit or demerit of the Mitchell 
holding becomes appropriate. Mr. 
Justice Douglas argued in dissent in 
that case that “to require these em- 
ployees first to suffer the hardship 
of a discharge is not only to make 
them incur a penalty; it makes in- 
adequate, if not wholly illusory, any 
legal remedy which they may have. 
Men who must sacrifice their means 
of livelihood in order to test their 
rights to their jobs must either pur- 
sue prolonged litigation as unem- 
ployed persons or pull up their 
roots, change their life careers, and 
seek employment in other fields. At 
least to the average person in the 
lower income groups the burden of 
taking that course is irreparable 
injury ... no matter how exact the 
required showing.’”® 

Even though the Court rejected it 
in the Mitchell case, this argument 
seems wholly persuasive. Indeed, 
from the standpoint of protecting 
civil liberties, the withholding of 
judicial inquiry into constitution- 
ality until some federal employee 
is willing to risk his job in order 
to make the challenge may have the 
practical effect of nullifying con- 
stitutional protections over long pe- 
riods. After more than a decade, the 
question whether the Hatch Act may 
constitutionally prevent a federal 
employee from speaking in a politi- 
cal campaign is still in doubt. If 
thousands of federal employees have 
refrained from making speeches they 
want to make, because they cannot 
afford to risk their jobs, their free- 
dom of speech is effectively curtailed, 
and they should for that reason have 
standing to raise the question wheth- 
er the curtailment is constitutional.!° 
Law of Standing Reduces 
Teacher's Constitutional Protection 
The same considerations apply to the 
Feinberg Law. Mr. Justice Frank- 
furter’s position seems unsound in 
that he refuses to inquire whether 
the mere existence of the statute 
deters the teacher from committing 
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any acts or expressing any ideas that 
might lead to trouble under the 
Feinberg Law—whether the censor 
appears over the teacher's shoulder 
before administrative action is taken 
to implement the statute.1! Unless 
the teacher has standing to raise the 
constitutional issue as soon as the 
teacher’s freedom is substantially 
curtailed, the law of standing is al- 
lowed to reduce the substantive 
constitutional protection. 

If the Mitchell case is unsound 
and ought to be overruled, the 
Court's failure to explain its de- 
parture from the law of the Mitchell 
case is all the more unfortunate.!* 
How can parties and lawyers and 
lower courts now guess whether the 
Court’s opinion in Mitchell or the 
Court’s action in Adler will be fol- 
lowed, and why should the Court 
needlessly force them to guess? 

Mr. Justice Frankfurter treats 
standing and ripeness as two issues, 
devoting the first part of his opinion 
to standing and the second part to 
ripeness. The essence of his argu- 
ment about ripeness lies in his view 
that the legislative scheme “bristles 
with ambiguities which must enter 
into any constitutional decision we 
may make”. He mentions five un- 
certainties: (1) the words “‘treason- 
able and seditious” are undefined al- 
though they appear in one of the 
many provisions the Feinberg Law 
is designed to enforce, (2) the status 
of the Rules in the case is in doubt 
and “we are without enlightenment, 





8. Black and Douglas, JJ.; Murphy and Jackson, 
JJ., did not participate. 
9. 330 U. S. at 117-18. 


10. The view | am asserting does not avoid the 
necessity for drawing a line somewhere to separate 
those who have standing from those who lack it. 
A federal employee who thinks vaguely that in 
the future he might like to engage in some un- 
specified kind of political activity should not be 
allowed to challenge the Hatch Act; in order that 
the Court may properly judge the constitutional 
issue the Court must know how the statute has 
affected the plaintiff, and the effect must be 
specific and present or imminent, not remote or 
vague. 


11. Mr. Justice Frankfurter's closest approach to 
on inquiry into the question whether teachers’ free- 
doms are in fact impaired occurs in the course of 
his comparison of this case with the Mitchell case: 
“The allegations in the present action fall short of 
those found insufficient in the Mitchell cose. These 
teachers do not allege that they have engaged in 
proscribed conduct or that they have any intention 
to do so. Thuy do not suggest that they have been, 
or are, deterred from supporting couses or from 





Kenneth Culp Davis, Professor of Law 
at the University of Minnesota, is the 
author of a treatise on administrative law, 


which earlier this year was awarded the 
$1,000 Henderson Prize by the faculty of 
the Harvard Law School for ‘outstanding 
excellence”. Professor Davis has also 
published a casebook on administrative 


law, as well as numerous articles. 





for example, on the nature of the 
reporting system described by the 
Rules”, (3) the Rules do not make 
clear “whether past activities of the 
proscribed organizations or past 
membership in listed organizations 
may be enough to bar new appli- 
cants for employment”, (4) the Court 
does not know the effect of the pre- 
sumption of continuing member- 
ship in proscribed organizations that 





joining organizations for fear of the Feinberg Law's 
interdict, except to say generally that the system 
complained of will have this effect on teachers 
as o group."" 

In the ‘‘except’’ clause of the last sentence just 
quoted, Mr. Justice Frankfurter does recognize the 
assertion of the plaintiff teachers that they are 
deterred from supporting causes or from joining 
organizations. But this is the only such recognition 
in the opinion. 

12. The Court's failure to explain its determino- 
tion of the questions of standing and ripeness in 
the Adler case makes possible an argument that 
the Court did not depart from the law of the 
Mitchell case. Possibly the Court found that the 
parents had standing and that that was enough 
for the determination of the constitutional issue, 
without reaching the question whether the teachers 
had standing. The weakness of this possibility is 
that the case for the teachers’ standing is probably 
better than the case for the parents’ standing; if 
under the Mitchell case the teachers have no stand- 
ing, it probably follows a forfiori that the students 
and parents have no standing. Therefore the 
Court's action seems to involve a rejection of the 
law of the Mitchell case. 
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is drawn from evidence of past mem- 
bership “in the absence of a showing 
that such membership has been ter- 
minated in good faith”, and (5) the 
effect of a memorandum of the Com- 
missioner of Education, accompany- 
ing Rules issued by the Board, is 
unclear. Mr. Justice Frankfurter con- 
cludes: “In the face of such uncer- 
tainties this Court has in the past 
found jurisdiction wanting, howso- 
ever much the litigants were eager 
for constitutional pronouncements.” 

This position of Mr. Justice 
Frankfurter is surely deserving of 
discussion by the Court before the 
Court rejects it. Nevertheless, I be- 
lieve that his position concerning 
ripeness is seriously unsound. The 
overpowering consideration seems to 
me to be that uncertainties about 
details of administration of the stat- 
ute cannot justify a refusal to decide 
the question whether the mere ex- 
istence of the statute effectively re- 
stricts the teaching freedoms and 
causes direct and substantial damage 
to both teachers and students. Al- 
though reasonable minds may of 
course differ on that question, the 
crucial point is that Mr. Justice 
Frankfurter does not even reach that 
question. 


Furthermore, a second reason 
wholly independent of the first may 
be enough to require a rejection of 
the Frankfurter position concerning 
ripeness. Uncertainties like those 
Mr. Justice Frankfurter emphasizes 
are not a traditional ground for re- 
fusing to decide a constitutional issue 
when the plaintiffs have proper 
standing. For instance, let us assume 
hypothetically that the first action 
the Board of Regents takes under 
the Feinberg Law is to put the Com- 
munist Party on the subversive list, 
that the Party requests no hearing, 
that X is an avowed member of the 
Party, that X asks no hearing except 
to raise the constitutional issue, that 
X is accordingly discharged, and that 
X contests the discharge solely on the 
ground of unconstitutionality of the 
Feinberg Law. Although each of the 
uncertainties would still be present 
in precisely the same degree, the 
Court clearly would not hesitate to 





decide the issue of constitutionality 
in X’s case. And even though Mr. 
Justice Frankfurter is the Court's 
strongest proponent of closing the 
judicial doors for such reasons as 
lack of standing or ripeness,!* he 
could hardly assert that X_ lacks 
standing or that X’s case is unripe 
for decision. 

Our discussion so far relates to the 
principal constitutional issue con- 
cerning teachers’ freedoms. The 
Court in the Adler case also holds 
that the statutory provision making 
membership in a listed organization 
prima facie evidence of disqualifi- 
cation for employment does not deny 
due process. The issue here is wheth- 
er the relation between the fact 
proved and the fact presumed is suf- 
ficiently close to make the presump- 
tion reasonable, and the Court holds 
that it is. But do the plaintiffs have 
standing to raise this issue? The 
Court silently assumes that they do, 
without mentioning any interest of 
the plaintiffs that may be affected. 
Yet the prima facie evidence pro- 
vision can directly affect only a party 
to a proceeding in which the provi- 
sion comes into play, and no such 
proceeding has been conducted. In 
absence of a showing that some party 
has been adversely affected by this 


13. Not only is Frankfurter the only Justice who 
almost always favors closing the judicial doors 
when the Court divides on such issues as standing 
ond ripeness, but he is the only Justice who is 
often alone in taking that position. In the Adler 
case he is alone. In Stark v. Wickard, 321 U. S. 
288 (1944) he was alone in his view that producers 
of milk had no standing to challenge a diversion of 
money from a fund which was ultimately to be 
paid to the producers. In United Stotes v. C/O, 
335 U.S. 106 (1948), he was alone in writing a con- 
curring opinion finding no controversy. In some 
cases a majority go along with his view, as in 
Peoples Bank v. Eccles, 333 U.S. 426 (1948), where 
he wrote the majority opinion finding the problem 
unripe for decision, and in other cases he seems 
to lead a minority, as in CBS v. United States, 
316 U. S. 407 (1942), where he wrote a dissenting 
opinion against the standing of networks which 
were the direct objects of a regulation of the FCC. 
A very unusual case in which Mr. Justice Frank- 
furter did not faver closing the judicial doors 
when the Court divided on an issue of standing or 
ripeness is Joint Anti-Fascist Refugee Committee 
v. McGroth, 341 U. S. 123 (1951), where the prob- 
lem was so confused that the five Justices of the 
mojority wrote five opinions. 

14. This principle has overwhelming support in 
Supreme Court practice. See, for instance, Texas 
v. ICC, 258 U. S. 158, 162 (1922): “It is only 
where rights, in themselves appropriate subjects 
of judicial cognizance, are being, or about to be, 
affected prejudicially by the application or en- 
forcement of a statute that its validity may be 
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provision of the statute, no one has 
standing to challenge it and the 
Court should refuse to consider 
its constitutionality..* Mr. Justice 
Frankfurter, by failing to distinguish 
this incidental constitutional issue 
from the principal one, misses an 
opportunity to write a dissenting 
opinion that would be strongly sup- 
ported by the Court’s tradition and 
practice. 

Elsewhere I have characterized the 
Supreme Court’s application of its 
doctrines of standing and ripeness 
as “unsteady and fluctuating, and at 
times even erratic’’.!5 The Adler case, 
perhaps more than any other, illus- 
trates the imperative need for a high- 
er standard of Supreme Court per- 
formance which will aveid needless 
confusion to parties and to lower 
courts. The Court should cast off 
the excessive complexity of doctrine 
and should adopt and consistently 
apply a simple principle founded in 
common sense: One whose interests 
are in fact subjected to or imminently 
threatened with substantial injury 
from governmental action satisfies 
the requirements of standing and 
ripeness to challenge the legality of 
that action unless for reasons of sub- 
stantive policy the interests are un- 
deserving of legal protection.1* 





called in question by a suitor and determined by 
an exertion of the judicial power. Georgia v. 
Stonton, 6 Wall. 50, 73, et. seq.; Muskrat v. 
United States, 219 U. S. 346, 361; Stearns v. Wood, 
236 U. S. 75, 78."" A good collection of later cases 
appears in A. F. of L. v. McAdory, 325 U. S. 450, 
461 (1945). 

15. Davis, Administrative Law 647 (1951). The 
only doubt | have about use of the strong word 
“erratic’’ is whether it is strong enough. Contrast, 
for instance, United Public Workers v. Mitchell, 
330 U. $. 75 (1947), refusing review ot the instance 
of a federa! employee whose freedom the chal- 
lenged statute directly curtailed, with Terminiello 
v. City of Chicago, 337 U. S. 1 (1949), holding 
a statute unconstitutional on a ground thot was 
urged neither in the Supreme Court nor in the 
lower courts, and on o ground that was specifically 
disclaimed by the winning party at the oral argu- 
ment before the Supreme Court. The Terminiello 
case is adversely commented upon in an editorial 
of the American Bar Association Journal, entitled 
"Vanishing Constitutions’, 37 A.B.A.J. 833 (1951). 

16. An example of an interest which for reasons 
of substantive policy is undeserving of legal pro- 
tection is an interest of a business in freedom 
from new competition. Cf. Tennessee Elec. Pwr. Co. 
v. TVA, 306 U. S$. 118 (1939). Of course, courts 
will normally withhold their determinations until 
available administrative remedies have been ex- 
hausted. For a more elaborate support for the 
suggested principle, see Davis, Administrative Law 
640-663 {ripeness}, 676-717 (standing) (1951). 
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The Section of International Law: 


Its Work and Its Objectives 


by Lyman M. Tondel, Jr. + of the New York Bar (New York City) 


® In this article, Mr. Tondel describes the work of one of the Association's most active 


Sections. International law—long a subject of interest only to scholars and a handful 
of practicing members of the profession—is now a subject important to every American 


in a world that science is rapidly shrinking. The Section of International and Compara- 


tive Law exists to study and promote interest in this field of growing vitality. 





= The United States is today the 
leader of the world financially, eco- 
nomically and_ politically—beyond 
dispute. Yet until the recent past 
America was not the leader but a 
frontier. It was a challenging, taxing, 
inspirational frontier that consumed 
the fine talents of fine men, who 
rarely had either the need or the 
desire to serve more of the world 
than America. What satisfied Amer- 
ica itself, satisfied ‘hem. 

By a fortunate coincidence, science 
had not yet shrunk the world. Amer- 
ica could almost disregard the world 
because it had neither interests, nor 
citizens, nor responsibilities abroad 
in any substantial degree, and the 
oceans on each side, which still 
gave time as well as space, discour- 
aged international interchange. 

Suddenly, within less than thir- 
ty years (1917-1945), all this was 
changed. The oceans had _ been 
shrunk to rivers by aviation and ra- 
dio. This country had probably more 
citizens and certainly more invest- 
ments abroad than any other. Eng- 
land, the protector of the nineteenth 
century Pax Britannica, was austerely 
struggling to remain a_ first-class 
power. Frontier America had become 
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the leader of the world. 

Whatever differences we may have 
over how the obligations of world 
leadership should be discharged; 
however little appetite seme may 
have for those obligations; however 
ill prepared we may sometimes feel 
to assume them, especially in view of 
our independent history; the un 
deniable fact is that the United States 
of America has become the leading 
nation in the world. Whether an age 
of war or an age of peace lies ahead, 
whether the Occident or the Orient 
leads the way in the future, whether 
America remains rich and strong and 
great, and even whether mankind 
goes forward or backward, depend 
largely on how we Americans assume 
the role of world leader. 


Responsibility of the United States 
Rests Largely on Lawyers 
The responsibility of the United 
States in discharging world leader- 
ship rests in large part on American 
lawyers.! The following are a few of 
the many reasons why the success 
or failure of American leadership 
is so dependent on American lawyers: 
1. Throughout the land lawyers play 
a large part in formulating local 
opinion. 


2. Proportionately, lawyers occupy a 
very large number of places in gov- 
ernment in all branches and at all 
levels. 


3. Since our government is the crea- 
ture of our laws and may act only 
under them, the voice of the Or- 
ganized Bar has, and should have, 
special weight. This is not because 
lawyers are especially wise, but 
because they are the experts in 
interpreting what the laws mean 
and in drafting new ones. No more 
persuasive evidence of this propo- 
sition could be found than the 
following extract, dealing with the 
Genocide Convention, from the 
Legislative History of the Commit- 
tee on Foreign Relations, United 
States Senate, Eighty-First Con- 
gress: 

“When the convention was first 
sent to the committee, it was recog- 
nized that there were several novel 
features involved which would re- 
quire careful study. A subcommit- 
tee under the chairmanship of Sen- 
ator McMahon was accordingly set 
up to hold hearings and report to 
the full committee. The subcom- 
mittee had representatives of or- 
ganizations with a combined mem- 
bership of over 100,000,000 people, 
who testified in favor of ratifica- 
tion. On the other hand a substan- 
tial part of the American Bar As- 
sociation, including the House of 
Delegates, presented persuasive 
arguments against ratification of 





1. Judge John J. Parker delivered an inspired 
address on this theme at the May, 1951, meeting 
of the Section of International and Comparative 
Law in Washington, D. C. A summary of that 
address is included in the printed Proceedings of 
that Section for the year 1951. 
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the convention in its present form. 
In hopes of meeting these objec- 
tions, the subcommittee, on May 
23, 1950, reported the convention 
favorably to the full committee 
with four specific understandings 
and one declaration.”? 

American lawyers, particularly, 
should therefore maintain high 
standards of truth, accuracy and re- 
sponsibility in discussing matters of 
international importance, and they 
should make it their business to ac- 
quaint themselves with international 
problems and with the laws and 
customs of other countries. 

The Work of the Section 

of International and Comparative Law 
One of the most direct ways for a 
lawyer to become better acquainted 
with another country is to study its 
laws; and one of the quickest ways to 
begin to comprehend: the unbeliev- 
able intricacies of international co- 
operation is to follow some of the 
current efforts along that line. These 
are starting points in the preparation 
of ourselves as lawyers for participa- 
tion in world leadership, and, in a 
modest way, at these starting points, 
the Section of International and 
Comparative Law is trying to help 
American lawyers. Its tools are two 
meetings a year and about forty 
committees. 

One meeting is held at the time 





2. Legislative History of Committee on Foreign 
Relations, United States Senate, Eighty-First Con- 
gress. Senate Document No. 247 (81:2), 1950. The 
views of the American Bar Association's Committee 
on Peace and Law and of its Section of Interna- 
tional and Comparative Law had been transmitted 
to the appropriate committees of Congress, pur- 
suant to a resolution of the House of Delegrates, 
74 A.B.A, Rep. 145-150 (1949). The Committee's 
view that, although the United States Government 
and all of its people should oppose genocide, the 
Genocide Convention should not be approved be- 
cause it does not resolve certain constitutional 
questions “‘in a manner consistent with our form 
of Government’’, prevailed in the House of Dele- 
gates over the Section's view that an affirmative 
stand should be taken and that the Genocide 
Convention could be adopted, subject to seven 
stated reservations, without jeopardizing our con- 
stitutional system. The Senate subcommittee cov- 
ered in its “‘specific understandings’ the subject 
matter of four of the Section's seven reservations. 

Although the Genocide Convention is now in 
force by virtue of its ratification by about 40 
other countries, the United States is not a party 
to it. 

3. See, for example, the address of Judge Parker 
in May, 1951, referred to in footnote 1, supra. At 
the September, 1951, meeting Governor Thomas E. 
Dewey addressed the Section on A Foreign Policy 
for the Pacific, based on his summer visit to the 
Far East. This also is printed in the Section’s Pro- 





and place of the American Bar Asso- 
ciation’s Annual Meeting (at San 
Francisco in September of 1952) and 
the other is usually held in Washing- 
ton, D. C., in May at the time of the 
American Law Institute meeting. At 
these meetings there are one or two 
addresses for education or inspira- 
tion,’ and many committee reports. 
Most of the time is devoted, however, 
to open debates of the committees’ 
recommendations. All members of 
the American Bar Association may 
become members of the Section; and 
no Section action may be taken ex- 
cept on the majority vote of those 
present at a meeting. Not many reso- 
lutions are passed, but in the process 
of debating proposals, many lawyers 
become better informed and better 
able to share in the leadership of 
public opinion. 

Those engaged in committee work, 
of whom there are over two hundred, 
profit more. Many committees are 
concerned with the current, down-to- 
earth, practical problems of private 
international business and of indi- 
viduals doing business or living 
abroad.* Several committees are con- 
cerned with efforts to facilitate the 
handling of international legal prob- 
lems.5 Four are working on some of 
the growing number of problems in 
which governmental and private in- 





ceedings for 1951. In May, 1952, Paul Carrington, 
of Dallas, Texas, spoke on the possible means of 
achieving a nonpartisan foreign policy with the re- 
sult that under his chairmanship a Committee was 
appointed on Collaboration between the Execu- 
tive and Legislative Branches, and the Section was 
addressed at the September, 1952, meeting by John 
Foster Dulles on ‘‘National Unity in Foreign Policy’. 


4. For example, the Committees on Fisheries and 
Territorial Waters, International Communications, 
Internaitonal Copyright Relations, International 
Double Taxation, International Transportation, and 
Nationality of Natural and Juridical Persons. 

5. Committees on Administrative Procedures Af- 
fecting International Private Interests, Consular 
Conventions and International Judicial Cooperation. 

6. Committees on Foreign Economic Coopera- 
tion, Freedom of the Press and Freedom of Speech, 
and International Trade Regulation, as well as 
some aspects of the work of the Committee on 
United Nations—Current Activities. 

7. United Nations—Censtitutional Structure (look- 
ing toward the review of the Charter in 1955, as 
provided by its terms), International Control of 
Atomic Energy, Offenses Against the Law of Na- 
tions, Pacific Settlement of International Disputes, 
Principles Involved in an Effective and Free World 
Order, and Progressive Development of Interna- 
tional Law and its Codification. 

8. Adjudication of War Claims and Treatment of 
Property Rights in the War Settlement, Law of Oc- 
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terest merge.® Some are investigating 
the legal aspects of the search for a 
peaceful and free world order,’ while 
others are concerned with legal as- 
pects of war and its consequences.® 
Sull others prepare annual sum- 
maries of developments in phases of 
international law or in the law of 
particular countries®; or compare the 
procedures or jurisprudence of coun- 
tries and regions.!° Most of the other 
committees are administrative or con- 
cerned with international relations 
among lawyers!! or the teaching of 
international and comparative law.!* 

The committee reports are annu- 
ally printed in the “Proceedings” 
of the Section, which may be found 
in most law libraries, and are in- 
dexed in the Index to Legal Period- 
icals. However, one of the serious 
problems of the Section is to obtain 
wider distribution of the many ex- 
cellent reports prepared annually." 
Occasionally, law reviews have 
helped by publishing such papers," 
but many fine articles and reports are 
almost unread. 

Occasionally an opportunity for 
specific service presents itself. The 
Committee on Latin American Law 
deserves much credit in connection 
with the establishment, even on its 
present limited basis, of the Center 
for Latin American Law in the Law 


cupied Areas, Military, Naval and Air Law. 

9. Committees on International Law in the Courts 
of the United States, European Law, Far Eastern 
Law, Latin American Law, Near Eastern Law, Pri- 
vate Claims Against Governments, and Social, 
Labor and Industrial Legislation. 

10. Committees on Civil Procedure and Practice 
and on Comparative Jurisprudence. 

11. Committees on Cooperation with Inter-Ameri- 
can Bar Association, International Interchange of 
Jurists, and Relations with International Bar Or- 
ganization. 

12. Committee on Teaching of International and 
Comparative Law. 

13. For example, ‘A Study of Existing Plans for 
World Order’ prepared in 1951 by Francis E. 
Winslow, with the aid of Hornell Hart, of Duke 
University, under the auspices of the Committee on 
Principles Involved in an Effective and Free World 
Order, of which Dean Robert Storey was Chairman; 
and ‘Summary of Salient Events in the Effort to 
Achieve International Control of Atomic Weapons’’, 
prepared by the Committee on International Control 
of Atomic Energy, of which George McNulty is 
Chairman. 

14. For example, see the series of articles in 
Volume 1947, Numbers 1 to 4, inclusive, of the 
Wisconsin Law Review, prepared by the Committee 
on European Law, on the effect of postwar polit- 
ical and economic changes in Europe on the law 
of the major countries of Europe. 
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The Section of International Law 


Library of the Library of Congress.'® 
The Committee on Far Eastern Law 
is engaged in a similar project.?® 

Many Section members, including 
the writer, can testify to the extent 
to which work with such committees 
has brought the first real awareness 
of the task of world leadership that 
lies ahead. To expand the opportu- 
nity for such experience, the Section 
is encouraging the formation of in- 
ternational or foreign or compara- 
tive law committees in local and 
state Bars and is co-operating with a 
committee of the Bar Association of 
the District of Columbia in supply- 
ing them with subjects and materials 
for study and even speakers, in so 
far as practicable. 

The educational efforts of the Sec- 
tion have been greatly accelerated 
since 1944 by the coexistence of the 
Association’s seven-man Committee 
on Peace and Law Through United 
Nations. It takes two to debate, and 
the Committee and the Section have 
never hesitated to disagree. In 1945, 
for example, the Committee, under 
the chairmanship of the late vig- 
orous, able William L. Ransom, 
recommended consideration of such 
amendments to the United Nations 
Charter as the elimination of the 
veto, the conferring of legislative 
powers on the General Assembly, 
etc., but the Section opposed.!? 
Later, the Committee opposed per- 
sistently the Genocide Convention'® 
and the Covenant on Human Rights, 
while the Section favored the former, 
subject to reservations, and was more 
sympathetic to the objectives of the 
proposed Covenant in so far as it 
would relate to basic civil and politi- 
cal rights. 


Throughout these years, as a re- 
sult of the coexistence of the Com- 
mittee and the Section, far more at- 
tention has been paid to the under- 
standing of international problems 
than if all had been sweet agreement 
—and the Bar has benefited accord- 
ingly. Inasmuch as the work of 
the Section’s Committee on Con- 
stitutional Aspects of International 
Agreements demonstrates the activ- 
ity of a Section committee and also 
the value of working “with” the 
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Committee on Peace and Law, and 
inasmuch as the proposed Covenant 
on Human Rights and, stemming 
from the proposed Covenant, the 
Peace and Law Committee’s pro- 
posal to amend the Constitution so 
as to limit the treaty-making powers, 
have been the subjects most debated 
before these groups, the following 
paragraphs contain a brief history 
of the work in this field. 


The Declaration of Human Rights 
set goals, but was not a treaty. The 
proposed Covenant, on the other 
hand, would be a treaty. The Com- 
mittee on Peace and Law became 
alarmed lest such a treaty, the sub- 
ject matter of which would go be- 
yond the traditional subject matter 
of treaties, would interfere with the 
federal-state relationship under the 
Constitution. The Committee on 
Peace and Law feared that such a 
treaty, made by the President with 
the advice and consent of two-thirds 
of the Senators present, would pro- 
vide a means for making domestic 
law on a vast scale by international 
treaty. The Committee even feared 
that such a treaty could override 
the Constitution itself!® by reason of 
the language of Article VI, Clause 2. 

Meanwhile, the . Section of In- 
ternational and Comparative Law 
appointed a distinguished Commit- 
tee on Constitutional Aspects of In- 
ternational Agreements to study the 
problem.” The research services of 
law schools and of many able per- 
sons were contributed. To seek com- 
mon ground a “conjoint” committee, 
representing both this Constitution- 
al Aspects Committee of the Section 
and the Committee on Peace aid 
Law, was appointed by them; and 
the “conjoint” committee’s history is 





15. See Annual Report of the Librarian of Con- 
gress for the fiscal year ending June 30, 1950, 
pages 73-75. 

16. Ibid. 

17. 70 A.B.A. Rep. 112-118 (1945). 

18. See footnote 2, supra. 

19. Although the Supreme Court has at least 
eight times stated that the treaty-power is subject 
to constitutional limitations. New Orleans v. 
United States, 10 Pet. 660 (1836); Holmes v. Jenni- 
son, 14 Pet. 538, 569 (1840); The License Cases, 5 
How. 504, 613 (1847); Clark v. Braden, 16 How. 
635, 657 (1853); Cherokee Tobacco, 11 Wall. 616, 
620 (1870); Holden v. Joy, 17 Wall. 211, 242 








Blackstone Studios 
Lyman M. Tondel, Jr., was born in Se- 
attle, Washington, and is a graduate of 
the University of Washington and of 
Harvard Law School. A member of the 
Bar of New York City, he was Chairman 
of the Association's Junior Bar Confer- 
ence in 1945-46 and is now Chairman of 
the Section of International and Compara- 
tive Law. 





one of remarkable achievement. Not 
only did it inspire numerous studies, 
articles, addresses, conferences and 
meetings, which acquainted more 
and more of the Bar with the inter- 
national and constitutional prob- 
lems involved; it also, finally, after 
two years or more of effort, arrived 
at a unanimous recommendation re- 
garding the proposed Covenant on 
Human Rights. Some of the mem- 
bers of the Section and Committee 
groups were poles apart when the 
debate began, but by hard work, 
careful study, and co-operative at- 
titudes, they arrived at this joint 
recommendation which was adopted 





(1872); Geofroy v. Riggs, 133 U.S. 258, 267 (1890); 
and Missouri v. Holland, 252 U.S. 416, 433 (1920). 
See also discussions in Butler, The Treaty-making 
Power of the United States, Vol. 1, page 446 
(quoting Calhoun's Discourses on Government); 
Charles Evans Hughes, in the Proceedings of the 
Society of International Law (1929), pages 194- 
States, Second Students Edition (1938), page 239; 
and Burdick, The Treaty-making Power in Foreign 
Affairs for January, 1932, pages 271-279. 

20. Now consisting of Edgar Turlington, Chair- 
man; and Paul Carrington, Jacob M. Lashly, Ross 
L. Malone, Jr., William D. Mitchell, George Mau- 
rice Morris, Sylvester C. Smith, Jr., and Harold E. 
Stassen. 
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by the House of Delegates at its 
February meeting: 

Resotvep, That the American Bar 
Association is of the opinion that the 
participation of the United States in 
international measures for the promo- 
tion of human rights and fundamental 
freedoms should be provided for with- 
in a framework similar to that of the 
International Labor Organization. 
The International Labor Organ- 

ization, active for many years, pro- 
ceeds in an advisory way. It holds 
periodic meetings at which the 
representatives of the member na- 
tions exchange information and 
ideas and make recommendations to 
the members. Occasionally a con- 
vention on some specific subject is 
recommended to the member nations 
for ratification, but subject to spe- 
cific provision for the federal-state 
relationship in federal governments. 
Edgar Turlington, of Washington, 
D. C., a former Chairman of the 
Section and now Chairman of its 
Committee on Constitutional As- 
pects of International Agreement, 
is credited with first calling wide 
attention to the possible utilization 


Highlights of the 

San Francisco Meeting 

(Continued from page 906) 
National Conference of Bar Associa- 
tion Presidents, the National Legal 
Aid Association, the National Associ- 
ation of Women Lawyers, the Ameri- 
can Judicature Society and the 
American Law Student Association. 
There were luncheons for the alumni 
of various law schools and legal fra- 
ternities where members held re- 
unions with their classmates. 

The entertainment arranged by 
the eight host bar associations—The 
Bar Association of San Francisco, 
the Alameda County Bar Associa- 
tion, the Sacramento County Bar 
Association, the San Joaquin County 
Bar Association, the Contra Costa 
County Bar Association, the Marin 
County Bar Association, the Solano 
County Bar Association and the San 





of this so-called 1.L.0. approach.*# 

Now that the House of Delegates 
has approved the foregoing recom- 
mendation of the Section and the 
Committee on Peace and Law, per- 
haps the representatives of our Gov- 
ernment will see in this history with- 
in the American Bar Association a 
sign that informed public opinion 
would prefer a slower, but perhaps 
surer, approach than that embodied 
in the proposed Covenant on Hu- 
man Rights. 


Debate Continues 
Over Treaty-Amendment 


The Committee on Peace and Law 
has, however, continued to press its 
proposal to amend the Constitution 
so as to limit the treaty-making pow- 
er and the President’s power to make 
executive agreements. The Section 
vigorously opposed these amend- 
ments which were successfully pro- 
posed to the House of Delegates by 
the Committee on Peace and Law at 
the Mid-Year Meeting in Chicago in 
February and at the recent Annual 
Meeting in San Francisco, for reasons 





Mateo County Bar Association—was 
lavish. The Fol-de-Rol, held on Mon- 
day evening, .was a general get-to- 
gether for an evening of music, danc- 
ing and entertainment. On Tuesday 
afternoon, the host bar associations 
took their guests to Muir Woods 
National Monument, across Golden 
Gate Bridge, for a picnic among the 
famous California Redwoods. On 
Wednesday there was a fashion show 
for the ladies and the running of the 
Lawyers’ Handicap at Bay Meadows 
Race Track at San Mateo drew 
dozens of lawyers who could spare 
the time from business sessions of the 
Assembly, the Sections and Com- 
mittees. The host associations had 
made tickets available for a Wednes- 
day evening performance of Rigo- 
letto, with Lily Pons, at the Me- 
morial Opera House. On Thursday, 
there was a tour of the Napa County 
Wineries and two more cruises of the 


The Section of International Law 


that have been elsewhere expressed 
but are not within the scope of this 
account.22, Thus the debate con- 
tinues, and this time on a subject of 
fundamental consequence, since, in 
the Section’s view, our country’s 
ability to conduct its international 
relations in a responsible manner is 
involved. 

Such, in brief, is the work of the 
Section of International and Com- 
parative Law, and one leading ex- 
ample of the work of one of its 
committees. Its immediate objec 
tive is to help American lawyers 
learn something of the international 
legal problems that challenge Amer- 
ica and to understand better the 
laws and customs of other countries. 
Its ultimate objective is, through 
better informed lawyers, to help 
America discharge its fearsome re- 
sponsibilities of world leadership. 





21. Editorial comment by Edgar Turlington, en- 
titled ‘‘The Human Rights Commission at the 
Crossroads’’, 45 American Journal of International 
Low 534 (July, 1951). 

22. See the author's article, expressing his per- 
sonal views, in the July, 1952, issue of U.S.A., 
pege 14, entitled “‘Law by Treaty and the Con- 
stitution’’. 


Bay, as well as a visit to Hunters 
Point Naval Ship Yard, with its 
naval shops, mothball fleet and dry 
dock facilities. This trip to the Naval 
Ship Yard included a tour of the 
U.S. Valley Forge, one of the larg- 
est capital ships in the Navy, per- 
sonally conducted by its command- 
ing officer, Captain Dixon. 

Mention should also be made of 
the traditional Red Mass, conducted 
in St. Mary’s Cathedral by the Most 
Reverend Richard J. Cushing, D.D., 
LL.D. Archbishop of Boston, of the 
special exhibit of works of art by 
lawyers and judges at the Palace 
Hotel, and of the exhibition of rare 
law books and manuscripts at the 
Public Library in the Civic Center. 

A more detailed account of the 
Annual Meeting, particularly of the 
proceedings of the House of Dele- 
gates, will appear in the December 
issue. 


November, 1952 * Vol. 38 931 


| 
4 


ca entetweet 


ON a 








ee Dc 







f 
i 
H 


















AMERICAN BAR ASSOCIATION 


Journal 





TAPPAN GREGORY, Editor-in-Chief...........-+++ Chicago, Ill. 
LOUISE CHILD, Assistant to the Editor-in-Chief....Chicago, Ill. 


BOARD OF EDITORS 


Rs Bi i ibn Vi binds sidoninddddees New York, N. Y. 
URED PENIOR BIITET Ls cb.ccsvcrcnderpaceceoces Boston, Mass. 
yo gt eee rere Seattle, Wash. 
ek PARR ee Corre Fey Chicago, Ill. 
CREP WIG: nrc cic ccngcociccgspdasesseces Salem, Ore. 
DEP Ga, GHETUPINT Oc edsiecndcctwccdoas Binghamton, N. Y. 
Re Pe i, dda Sk Shia R 512s ek. Sioux Falls, $. Dak. 
ROBERT G. STOREY, President of the Association....... ng 


Sab bee add ekbicweteabs halen tboelacepeed os cde Dallas, Texas 
DAVID F. MAXWELL, Chairman, House of Delegates........... 
‘cntadih+apbiléne tie piedeeinas toda seus ness Philadelphia, Pa. 
HAROLD H. BREDELL, Treasurer of the Association.........++++ 
WAAL» ugh os tobe adoptees dabei huleds osdckes Indianapolis, Ind. 


General Subscription price for nonmembers, $5 a year. 

Students in Law Schools, $3 a year. 

Price for a single copy, 75 cents; to members, 50 cents. 

Members of the American Law Student Association, $1.50 a year. 


EDITORIAL OFFICE 
1140 North Dearborn Street..........cceeeeeees Chicago 10, Ill. 


Signed Articles 

As one object of the American Bar Association Journal is to 
afford a forum for the free expression of members of the Bar 
on matters of importance, and as the widest range of opinion 
is necessary in order that different aspects of such matters may 
be presented, the editors of the Journal assume no responsi- 
bility for the opinions or facts in signed articles, except to the 
extent of expressing the view, by the fact of publication, that 
the subject treated is one which merits attention. 











= San Francisco to Boston 
Another fine Annual Meeting is over, as we reluc- 


tantly leave the magic atmosphere of San Francisco. 
Great expectations of visiting lawyers and their fam- 
ilies were exceeded by the performance of California 
and her illustrious Bar in the offer of gracious and gen- 
erous hospitality beyond measure and in the brilliant 
contributions made by the distinguished individuals of 
the California Bar in every phase of American Bar 
Association activity. By their presence and participa- 
tion in proceedings, they graced the meetings of As- 
sembly, House, Sections and Committees alike. The de- 
lightful entertainment provided without stint or res- 
ervation will never be forgotten. 

Highlights of the proceedings of Assembly and House 
appear elsewhere in this issue. 

One matter is perhaps worthy of special mention. It 
has already elicited favorable comment from some of 
our distinguished guests. They were impressed with the 
quality of the debates in the House. Here were gathered 
the two hundred-odd members, drawn from the leaders 
of the Bar in every State and Territory of the Union. 

Questions of broad policy, matters of importance to 
the Bar and public, issues of concern only to the As- 
sociation itself in the administration of its own affairs,— 
American Bar Association Journal 
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all were argued earnestly and vigorously. Differences 
were sharp, opinions positive and forthright in ex- 
pression, stoutly maintained. None gave ground until 
the House acted. This action in each case determined 
the policy of the Association. But the most impressive 
feature of all these debates was that they were conducted 
with uncompromising warmth and vigor, yet never an 
ugly word was spoken and never was anything said in 
a vindictive or intemperate spirit. The views of the op- 
position were always accorded patient and serious con- 
sideration. Perhaps we are in a measure justified in 
looking upon our House of Delegates as a really great 
deliberative body,—one seldom wrong in its judgments 
as we are wont to believe. 

Now we embark upon the days of our Jubilee year; 
for in Boston next August we celebrate the seventy- 
fifth anniversary of the foundation of the Association 
at Saratoga Springs in 1878. The mallet purchased on 
that occasion by Francis Rawle for a few cents at a 
hardware store, is still the gavel wielded by each suc- 
ceeding President. 

There will be calls upon the membership during the 
coming year for help of one sort or another. None will 
be more important than the request for liberal and gen- 
erous support in the building of new headquarters 
buildings, library, etc. 

The House has already decreed the acceptance of 
the generous offer of the University of Chicago to give 
us the necessary ground. With good response from the 
membership, building operations should be well under 
way by the time the gavel falls to signal the opening 
cf this great Jubilee Anniversary Meeting. 


a A Threat to Our Judicial System 

In an article in this issue by Anan Raymond (beginning 
at page 911) in the account of the trial of the case of 
State v. Bloor, before Judge Bruno O. Hostetler, Judge 
of the Twelfth Judicial District of Nebraska, appear 
these sentences: 

“Its details are, for present purposes, less significant 
than the order which prevailed in the courtroom and 
the disciplined bearing and demeanor of the trial judge 
and of the counsel on both sides. Despite the bitterness 
of the contest and the emotions seething about the 
courthouse, it was a performance in the highest tradi- 
tion of the American Bench and Bar, which the pas- 
sions of the moment could not then and the transcript 
and briefs do not now obscure.” 

The case was tried in 1934. The charge was unlawful 
assembly. As Mr. Raymond says in his opening para- 
graph, Mother Bloor was a charter member of the Com- 
munist Party in the United States and openly and mili- 
tantly proclaimed her adherence to its tenets from 1919 
until her death. 

That trial took place only eighteen short years ago. 
Today the ever-increasing boldness of the Communist 
program presents a picture so black and a prospect so 
bleak that the lawyers of the Nation must rouse them- 
selves to continuing aggressive defense against this sinis- 
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ter threat to the very existence of our judicial system 
and the administration of justice under the law as we 
have known it. Were it not for the presence on the 
Bench of Harold Medina, a courageous and great- 
hearted judge, during the trial before him of the eleven 
Communists, the despicable and disgraceful conduct of 
their counsel might well have accomplished the begin- 
nings of an erosive process difficult to check. 

In a clear and pungent review of Hawthorne Daniel's 
recent biography of Judge Medina, Charlton Ogburn 
gives us a brief but graphic warning of the dangers 
ahead. The review begins on page 940 of this issue. 

The trial itself was only one incident in the develop- 
ment of the Communist policy of destroying the system 
of the administration of justice under which we have 
prospered for so many years. It is at the very foundation 
of our liberties. Without it our form of government 
must collapse. Then indeed are we faced with the dan- 
gerous probability of reduction to a condition of servi- 
tude under some form of concentrated and ruthless 
power. This is the immediate objective of those in 
our midst who would by this means undermine and 
ultimately destroy our Republic. 


Recognizing the dangers ahead, the American Bar 
Association, through its various agencies, has already 
moved to rally the forces of freedom to block the on- 
slaught. 

It was through the efforts of our Committee on the 
Federal Judiciary, in collaboration with similar com- 
mittees representing the leading bar associations in New 
York, that Judge Medina was appointed to the District 
Court of the United States in the face of political op- 
position. And the Special Committee on Communist 
Tactics, Strategy and Objectives has already made 
great progress in disseminating information to keep 
the Bar and the public informed and alert to what goes 
on. The work of other Committees and Sections makes 
important contributions. 


All these activities must continue and expand and 
never lag, until our institutions are once more secure, 
and beyond that, forever, to keep them so. 


a Six Years Old 


The issue of the JourNAL of October, 1946, announced 
a new department to be known as “Courts, Depart- 
ments and Agencies”. It stated that the new feature 
would publish “news as to rulings, regulations, inter- 
pretations, decisions” and so forth, emanating from 
the courts and administrative units. In the issue of 
November, 1946, the new department made its debut. 
The inaugural appearance was propitious. The an- 
nouncement of October, 1946, declared a purpose to 
publish intelligence that would “save the time of our 
readers and help them in their daily work”. The ma- 
terial published in the first issue must have impressed 
its readers that the new department was true to its as- 
signed task, for it contained information that only an 
assiduous seeker for the law, whose reading carried him 
far and wide, could have encountered. 


Editorials 


Six years have passed since the beginning of this new 
venture. In that period Courts, Departments and Agen- 
cies has displayed an insatiable interest in everything 
which is going on in jurisprudence. It has developed 
a bird-dog instinct for finding the new, the interesting 
and the well reasoned. When the United States Court 
of Military Appeals was recently created, the Depart- 
ment promptly acquainted our readers with its con- 
tributions to the flow of decisions. When the Federal 
Tort Claims Act received judicial attention, the editor- 
in-charge included in his department reviews of the new 
development. 

Courts, Departments and Agencies does not confine 
itself to material which appears in buckram bindings, 
but prowls around into all forms of pronouncements 
which offer promise of something interesting. A short 
while ago it reviewed a letter wherein the Federal Com- 
inunications Commission ordered a radio station to 
afford a candidate for the Senate opportunities equal 
to those of the senator who was seeking re-election. 
Members of the profession who have a taste for the 
piquant got a lead when they read in the department 
of the decision which determined whether theaters 
could display the French motion picture La Ronde. In 
a bizarre case recently reviewed, the plaintiffs were 
represented by “50 or 100 different counsel” and the 
latter, in order to render themselves workable in the 
courtroom, organized “a working committee of at- 
torneys”. The battalion of lawyers presented a case 
made up of 8485 claims. The same issue of the depart- 
ment reviewed another decision wherein damages were 
sought totaling $36,000,000. Thus, the feature provides 
a constant stream of pronouncements showing the new, 
the unusual and the well reasoned. 

Courts, Departments and Agencies constantly pub- 
lishes further developments in cases which it reviewed 
in a previous issue. A few months ago, in an effort to 
give its readers a wider range of cases, it followed its 
reviewed material with epitomes of many cases which 
appeared to possess signal merit. 

The Department affords the practitioner a spacious 
panorama of the law in action. It takes him into the 
courthouse, into the appellate tribunals and into the 
workshop of the administrative agencies. 


Courts, Departments and Agencies has proved itself 
to be an exceptional means of acquainting the profes- 
sion with the progress of the law. Who knows but what 
an incident which is mentioned in the current issue may 
be decisive of a problem which a client brings into 
a lawyer’s office tomorrow? Moreover, all of us need to 
be able to talk intelligently about current develop- 
ments. We need a reliable source of information. 


In the space of six years, Courts, Departments and 
Agencies has epitomized the outstanding developments 
in the law. It has afforded cogent proof that the law is 


"a progressive science. Those who read it faithfully find 


it to be a capable mentor which continues their law 
school training. 
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The Growth of Antitrust Law: 


A Revision Is Long Overdue 


by Benjamin Wham - of the Illinois Bar (Chicago) 


® Mr. Wham reviews the history of antitrust legislation in the United States since the 
passage of the Sherman Act in 1890, pointing out how it has been amended by a 
succession of Congresses until it has become a confused and confusing body of law, 
sometimes self-contradictory. He argues that the time is ripe for a revision of the 


statutes in this important field, suggesting a procedure similar to that followed in the 


writing of the new Commercial Code. 





® Revolutionary economic and social 
changes since 1890 when the Sher- 
man Antitrust Act became law have 
caused that simple “charter of free- 
dom”! to be amended piecemeal in a 
number of important respects by 
Congress, and its meaning and ap- 
plication to veer with the wind of 
administrative and judicial construc- 
tion.? Several of the later acts over- 
lap and subject defendants to the 
lively prospect of being sued under 
more than one statute for the same 
offense and the constant search for 
surer methods of conviction has led 
to conflicting concepts which would 
make defendants guilty under al- 
most any state of facts. This zeal has 
led the Government to go well be- 
yond the big corporations into small 
business and industries formerly re- 
garded as immune from antitrust 
attack—the practice of medicine, the 
purchase of lenses for spectacles and 
even football—while whole areas 
such as the powerful influence of 
labor unions on our national safety, 
health and well-being remain un- 
touched. The result is that an in- 
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creasing number of industry-wide 
antitrust cases consume more and 
more of the time of the Bench and 
Bar in well-nigh interminable liti- 
gation, each case ending almost in- 
evitably in a decree, so that the 
business of ever larger segments of 
our economy is being conducted 
under decrees of court subject to 
constant surveillance of the Justice 
Department. 

The change in antitrust policy is 
easily traced. The first inclusive defi- 
nition by the Supreme Court of 
the word “restraint” in the Sherman 
Antitrust Act which outlawed all 
combinations and conspiracies in 
restraint of trade was that the “rule 
of reason”* must govern each case in 
order to determine whether the Act 
complained of “merely regulates and 
perhaps thereby promotes compe- 
tition or whether it is such as may 
suppress or even destroy competi- 
tion”. In 1912 Woodrow Wilson 
in a campaign speech said:® 

. » any man who can put the others 
out of business by making the thing 


cheaper to the consumer . . . I take 
off my hat to. ... 


Thus, the original intent of the 
framers of the Sherman Act was to 


promote competition. But Wilson's 
praise of competition also included 
condemnation of the so-called trusts. 
It was thus not surprising that Con- 
gress in 1914 enacted two important 
additional laws to implement and 
to change the Sherman Act: the 
Federal Trade Commission Act, 
which set up the Federal Trade 
Commission as an enforcement agen- 
cy in addition to the Department of 
Justice and, among other things, 
decared unlawful “unfair methods 
of competition” and “unfair or de- 
ceptive acts or practices”; and the 
Clayton Act, chiefly aimed at trusts. 
These acts and the Federal Trade 
Commission gave impetus to the 
gathering movement in favor of 
small business and businessmen. 





1. Appalachian Coals, Inc. v. U.S., 288 U.S. 344, 
359. 

2. See excellent articles in the Record of The 
Association of The Bar of the City of New York: 
Whitney, December 1950, page 449; Handler, 
February, 1951, page 59. See particularly on this 
point, Whitney, page 457. See also Report of 
Judicial Conference on Procedure in Antitrust and 
Other Protracted Cases, September 26, 1951. 

3. See pending resolutions proposed by Section 
of Corporation, Banking and Business Law and 
Committee on Commerce. See also Exemptions of 
Labor Organizations, Sec. 6 of Clayton Act and 
Exemption of Farmers by Capper-Volstead Act. 

4. Standard Oil Co. and Tobacco cases, 221 
U.S. 1 ond 106. 

5. Board of Trade v. United States, 246 U.S. 
231, 238. 

6. Hearings of Subcommittee on Monopoly 
Power of the House Committee on the Judiciary 
(81st Cong.), Part 1, page 109. 
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The depression of the 1930's 
bringing financial ruin to businesses 
large and small caused a further re- 
versal in the thinking toward com- 
petition. A movement arose to pro- 
tect individual competitors from the 
effects of competition. A frontal 
attack upon the competitive require- 
ments of the antitrust laws designed 
to exempt all businessmen from the 
effects of competition was the ill- 
starred Blue Eagle of NRA. The 
Robinson-Patman Act of 1936 orig- 
inally proposed to protect indepen- 
dent grocers from chain stores was 
broadened and designed to protect 
individual competitors against com- 
petition by prohibiting the seller 
from charging different prices to 
competing buyers under certain con- 
ditions. The Miller-Tydings Act of 
1937 provided the basis for the so- 
called Fair Trade Practice Acts of 
the states. In 1948 the report to the 
President of the Council of Econom- 
ic Advisers pointed out that the 
policy of the Sherman Act has been 
successively weakened by one ex- 
ception from the antitrust laws after 
another. It continues: 

. .. the tendency towards soft compe- 
tition has likewise beea exhibited in 
the Robinson-Patman Act, which pro- 
hibits price-making policies previously 
accepted as legitimate features of hard 
rivalry for business . . . . The philoso- 
phy of the Sherman Act appears to be 
yielding to a policy of “ethical com- 
petition” which does not differentiate 
between the stability of the individual 
firm and the stability of the total 
economy. 


We are thus faced with the con- 
flict between the requirements of 
the Sherman Act directed at protect- 
ing competition and those other acts 
that are being directed toward pro- 
tecting competitors. The Depart- 
ment of Justice forces businessmen 
into vigorous competition to give 
the consumer better goods at lower 
prices while the Federal Trade Com- 
mission prohibits businessmen from 
engaging in vigorous competition if 
someone “may” thereby be injured.” 
The Secretary of Commerce, Charles 
Sawyer, testified at a recent congres- 
sional hearing: 






in some situations businessmen feel 
that they are confronted with a choice 
between violating the Robinson-Pat- 
man Act by charging different prices 
to different customers or violating the 
antitrust laws by charging uniform 
delivered prices. 
Thus, businessmen may find that 
rigidity in their prices may result in 
charges of conspiracy under both the 
Sherman and Federal Trade Com- 
mission Acts, while flexibility in 
their price structure may result in 
charges of price discrimination un- 
der the Robinson-Patman Act. 

To add to the hazards of doing 
business, the Department of Justice 
and Federal Trade Commission 
have succeeded in shifting the bur- 
den of proof to defendants in a 
number of important ways. Thus, 
they have established the per se il- 
legality principle applicable to price 
fixing,® to purposeful exclusion of 
competitors,!® and to tying restric- 
tions;!! they have whittled away the 
uses to which patents may be put;!? 
and they have extended the concept 
of monopoly to condemn mere ex- 
istence of power to exclude com- 
petitors where coupled with an in- 
tent to use that power even though 
actual exclusion is not proved.'% 
(There is a substantial literature on 
the general subject of “bigness is 
badness”).!4 One of the most effec- 
tive principles developed in this 
manner is that of “conscious paral- 
lelism”, a sixty-four dollar phrase to 
relieve the Department and Com- 
mission of the necessity, for ex- 
ample, of proving an actual agree- 
ment to maintain price uniformity. 
Mr. Justice Stone in the Interstate 
Circuit case asserted that an agree- 
ment is not a prerequisite to an un- 
lawful conspiracy. He said: 

It is elementary that an unlawful con- 

spiracy may be and often is formed 

without simultaneous action or agree- 
ment.... 

The impact of the antitrust laws 
upon small as well as big business 
has resulted in almost continuous 
congressional inquiry into the policy 
and procedure of these laws. In the 
present Congress three congressional 
committees (House Judiciary, Sen- 
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ate Judiciary and Senate Small Busi- 
ness) have pending inquiries into 
the antitrust laws. As Secretary of 
Commerce Sawyer recently ob- 
served: 16 
At the moment the rulings, the ju- 
dicial decisions, and the thinking 
upon this subject are so conflicting 
and confusing that a restudy, and 
perhaps a restatement of policy in 
this field, is in order. . . . I suggest a 
review of the theory and the problems 
of competition. 
Such a restatement of policy must 
inevitably result in a restatement 
and recodification of the antitrust 
acts themselves in order to eliminate 
overlap and clarify and reconcile 
conflicting provisions in the several 
Acts. Such a restatement must also 
deal realistically with the procedural 
aspects: how to fit industry-wide cases 
involving years of litigation, thou- 
sands of exhibits, and millions of 
words of testimony into our tradi- 
tional rules of evidence and proce- 
dure, and perhaps should provide 
some other method of enforcement 
than by court decrees.!7 It would 
seem that a proper restatement 
should enlist the services of all seg- 
ments of our economy including 
wide representation of the Bench 
and Bar and perhaps should follow 
the excellent pattern laid down in 
the recent revision of the Commer- 
cial Code. 





7. Geographic Pricing Practices, Simon, page 
104. 

8. ‘The Current Status of the Antitrust Laws’ 
by Chadwell and Mclaren, Univ. of Il. Law Forum, 
Winter, 1950. 

9. United States v. Socony Vacuum Oi! Co., 
310 U.S. 150. 

10. Associated Press v. United States, 326 U.S. 1. 

11. International Salt Co. v. United States, 332 
U.S. 392. 

12. Wood & Johnson, Patents and the Antitrust 
Laws, page 544, 

13. American Tobacco Co. v. United States, 
328 U.S. 781. 

14. Brandeis, “‘The Curse of Bigness’’; The 
Structure of Industry (TNEC Monograph No. 27, 
1941); Relative Efficiency of Large, Medium-Sized 
and Small Business 112-119, Ibid. (Monograph 
No. 13); Blair Technology and Size, 38 Am. Econ. 
Rev. 121 (1948 Part II). 

15. 306 U.S. 208, 227. 

16. Address, The Twentieth Conference, Harvard 
Business School, June 10, 1950. 

17. A ber of suggesti have been made 
for revision both substantive and procedural. The 
suggestions of Handler and Whitney (Footnote 2) 
deal particularly with the procedural aspects as 
does the above Judicial Conference Report. 
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Statistics for the United States Courts: 


An Indispensable Tool for Judicial Management 


by William H. Speck + of the District of Columbia and Illinois Bars 


= Chief Justice Harlan F. Stone once said: “The statistical method of dealing with 
social problems often cannot be relied upon as a mathematical demonstration leading 


to specific conclusions, but it may be used to indicate tendencies, to mark out the 


boundaries of a problem, and to point out the directions to be given to a particular 
investigation of a non-statistical character.’ (35 Harv. L. Rev. 968 (1922) ). Mr. Speck, 
formerly in the Office of the General Counsel of the Navy and now with the Adminis- 
trative Office of the United States Courts, has written an interesting article on judicial 


statistics for the federal courts, how they are used to indicate where additional judges 


are needed, how well courts are keeping abreast of their cases and how new pro- 


cedural devices are working. 





® If a retail store today does not 
know how many of each type of mer- 
chandise it is buying, how many it 
is selling and how many it has in 
stock, it will soon be out of busi- 
ness. It will soon find itself short of 
goods and with inadequate sales 
staffs and crowded counters on fast- 
moving items. At the same time other 
items will overflow its shelves and 
salesmen will stand idle behind 
counters that are vacant. Likewise, 
if a school board does not know the 
birth rate of its community, the 
number of children in different age 
groups and in each grade, it cannot 
hope to give good educational serv- 
ice at a minimum cost. It would 
find that it did not have enough 
schools and teachers for pupils, or 
that school buildings were vacant 
and teachers idle, or that high 
schools were being built where grade 
schools were needed. In business and 
in government, statistics furnish 
guidance in making decisions; op- 
erations are planned, buildings are 
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erected and employees are hired on 
the basis of statistics. 

Similarly in judicial administra- 
tion, statistics are used to indicate 
where additional judicial help is 
needed, how well particular courts 
are keeping abreast of their cases 
and how new procedural devices are 
working. 

Mr. Chief Justice Vinson rhetor- 
ically asked the state judges present 
at the Judiciary Dinner of the Amer- 
ican Bar Association in St. Louis in 
1949: “Do you know the condition 
of your inventory: How many cases 
are before your courts, the average 
time required for their disposition, 
the causes of any delays?” And he 
gave as one of the essentials of effec- 
tive judicial administration that there 
“be some continuous organization 
which can gather statistics, make 
studies, conduct experiments, and 
generally integrate the administra- 
tion of the various courts of the 
jurisdiction”. 

Statistics are an indispensable tool 





for good judicial management. It 
is difficult to conceive how such a 
large and complex undertaking as 
doing federal justice throughout 
forty-eight states, the District of Co- 
lumbia, and the territories and os- 
sessions could be carried on without 
numerical information on what and 
where the judicial business is, how 
adequately it is being taken care of 
and what changes in the courts or 
procedure are desirable. 


Federal Court Business Statistics 

Find Many Uses 

The most conspicuous use of sta- 
tistics on federal judicial business 
has been before congressional com- 
mittees at hearings on bills for ad- 
ditional judgeships. The dispensa- 
tion of justice without delay requires 
adequate judgepower, but the need 
for economy demands that no judge- 
ships be created where the business 
does not justify them. To give part 
of the picture on judicial needs, the 
statistical division of the Adminis- 
trative Office of the United States 
Courts has prepared a series of 
tables on each district court show- 
ing the judicial business for the last 
ten years. One table shows the “flow 
of cases”—the relationship between 
the number commenced and the 
number terminated and the increase 
or decrease in the number pending— 
to disclose how well the judges are 
able to keep up with cases filed. But 
from the point of view of litigants 
and lawyers the most important fac- 
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tor is how much delay occurs in get- 
ting cases terminated and how long 
it takes to get to trial. Therefore, 
another table shows for the last six 
years the median times from filing to 
final termination of cases tried and 
the median times from joinder of 
issue to trial. From these intervals 
legislators can see the price of inade- 
quate judgepower in justice delayed. 
This statistical information, plus the 
comments of the judges familiar 
with conditions in the district, give 
Congress the information it needs 
to determine where to strengthen the 
judicial system. 

The introduction of a bill into 
Congress to provide for an addition- 
al judgeship is usually only the final 
step in a long process of careful con- 
sideration based in part upon the 
statistics. As a rule, bills are intro- 
duced as the result of recommenda- 
tions of the Judicial Conference of 
the United States, which has in turn 
acted upon recommendations of the 
judicial council or conference of the 
particular circuit. The circuit judi- 
cial council consists of the judges of 
the court of appeals, the circuit ju- 
dicial conference consists of all the 
district and circuit judges of the cir- 
cuit, and the Judicial Conference 
of the United States consists of the 
Chief Justice and the chief judges 
of all the circuits. All have discussed 
statistics furnished by the Adminis- 
trative Office as well as supplemen- 
tary information furnished by the 
judges concerned. It is a notable 
tribute to this process of careful con- 
sideration that since the establish- 
ment of the Administrative Office 
of the United States Courts in 1940, 
only one circuit and four district 
judgeships not approved by the Con- 
ference have been created by Con- 
gress, and, on the other hand, with 
the passage of the omnibus judge- 
ship bill in 1949, every recommenda- 
tion of the Conference except one 
has been adopted. Eight judgeship 
bills expressly disapproved by the 
Conference were not adopted. 

But the use of judicial statistics 
in hearings before Congress on ad- 
ditional judgeships is only occasion- 
al and sporadic. More important, if 





less conspicuous, is the use of the sta- 
tistics by the judges themselves to 
measure their own accomplishment. 
Even were the Administrative Office 
not to compile statistics, many dis- 
trict courts through their clerks’ of- 
fices would gather similar informa- 
tion so that their judges could see 
how they stand. But such district-by- 
district information would permit 
comparisons only within the district 
over several years; the Administra- 
tive Office’s figures gathered on a 
uniform basis for the whole country 
permit comparisons between dis- 
tricts. The statistical division pre- 
pares a comprehensive report on the 
judicial business every September 
for the Judicial Conference of the 
United States and for Congress and 
abbreviated reports in November, 
February, May and August so that 
each court can see where it stands. 

The statistical division also solicits 
from each district judge and distrib- 
utes quarterly a report on cases un- 
der advisement more than thirty 
days. The usefulness of this report 
to the judges themselves as a re- 
minder of their unfinished business 
is illustrated by the remark of the 
late Judge Merrill E. Otis that “the 
innocent little inquiry” affected him 
“even as a spur affects the sluggish 
steed”. 

A compilation of cases under ad- 
visement in each circuit is now dis- 
tributed to all the district and cir- 
cuit judges of the circuit in order to 
stir comparative emulation among 
the district judges and to furnish, if 
necessary, the basis for gentle stimu- 
lation from the Courts of Appeals. 
The Judicial Conference of the 
United States at its September, 1951, 
meeting directed that any case or 
motion under advisement more than 
six months be brought to the atten- 
tion of the Judicial Council of the 
circuit and steps be taken to expe- 
dite its disposition. At least partly as 
a result of these stimuli, the number 
of cases or motions under advise- 
ment more than sixty days declined 
from 298 in 1940 to 115 on Decem- 
ber 31, 1951, and those held over a 
year, from twenty-seven to four, de- 
spite an increase both in the number 
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of judges and in federal judicial 
business during this decade. 

Federal Judiciary Given Powers 

of Self-Government 

Use of judicial statistics in man- 
agement is not confined to Congress 
or to the judges involved. In the 
latter part of the 1930’s as a result of 
a reform movement still going on, 
the federal judiciary was given cer- 
tain powers of self-government. The 
judges themselves are most aware of 
the need for procedural reform and 
for help in keeping up with their 
dockets and must have some power 
to meet these needs. One result of 
this movement was the adoption of 
the Federal Rules of Civil and Crim- 
inal Procedure drafted by advisory 
committees and adopted by the Su- 
preme Court with the approval of 
Congress. Another was the organiza- 
tion of the federal judiciary for self- 
government with the Administrative 
Office as its staff agency. The pow- 
ers of self-government were vested 
nationally in the Judicial Confer- 
ence of the United States, composed 
of the chief judges of the eleven 
Courts of Appeals and the Chief 
Justice of the United States, and re- 
gionally in Judicial Councils com- 
posed of the judges of the Courts 
of Appeals. The statute provides (28 
U.S.C. §§ 331, 332) that the Judicial 
Conference “shall make a compre- 
hensive survey of the condition of 
business in the courts” and prepare 
plans for assignment of judges and 
make suggestions for the “expedi- 
tion of business”. 

Not only are the statistics used by 
the judges in council and confer- 
ence, but they find humdrum use 
within the Administrative Office it- 
self. Those working intimately in 
the administration of the federal 
courts find statistics a source of com- 
fort and protection in the perplex- 
ing task of dividing funds and facil- 
ities. They stand besieged from all 
sides with vigorously pressed and 
meritorious requests for additional 
personnel, new equipment, new 
books, more space, etc., and have the 
means to satisfy only a fraction of 
the requests. Data on the amount of 
business related to the numbers of 
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employees, salaries of employees, 
equipment and space available not 
only furnish some part of the basis 
for dividing up the goods but pro- 
vide a shelter against the wrath of 
the disappointed requisitioners. And 
more often than complainers about 
the size of the federal budget realize, 
administrators do attempt to econo- 
mize. Those in the Administrative 
Office can promote economy chiefly 
by persuading the federal court of- 
fices throughout the country to 
adopt the practices of their more pro- 
gressive and economical brethren. 
One such campaign has focused on 
use of jurors by showing each court 
the proportion of the jurors it pays 
that actually sit on trials, the cost of 
each juror-day, and the cost of each 
jury trial, all in comparison with 
the other courts of the circuit. Thus 
it is hoped that all courts can be per- 
suaded to adopt the practices of the 
most economical. 

Lawyers can use these statistics to 
help solve their own problems of 
“judicial administration”. A lawyer 
about to file a case may want to 
know how soon his case is likely to 
come to trial if brought in any ot 
several districts: the answer is found 
in Tables C 5 and C 6 of the Annual 
Reports of the Director of the Ad- 
ministrative Office of the United 
States Courts. He may want to know 
whether the court has been familiar- 
ized by experience with the type of 
litigation he proposes to bring: the 
answer lies in Tables C 2 and 3. He 
may be interested in evaluating his 
own methods of trying and settling 
cases against the general practice: the 
answer lies in Tables C 4 and C 7. 
He may want to advise his client 
in a criminal case what the prospec- 
tive sentence is likely to be: the 
answer may lie in Tables D 1 and 
D 4 and the E series. He may sup- 
port a petition for certiorari by 
statistical emphasis on the impor- 
tance of his type of case. A lawyer 
whose case has been held under ad- 
visement too long can call the delay 
to the attention of the chief judge or 
the judicial council of his circuit. 

The use of statistics is not confined 
to questions of the volume of work in 
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Appeals for the Second Circuit, Chairman of the Statistics Committee of the Judicial 
Conference of the United States, watching the operation of the tabulator on which IBM 
card reports of cases filed and terminated in the federal courts are listed. 





the particular districts and of the 
need for judicial help. Statistics can 
also cast light on procedural prob- 
lems in the handling of litigation. 

One such procedural problem is 
the perennial question of the proper 
jurisdiction of federal courts—of de- 
termining what cases should be 
brought in the federal courts and 
what cases in state courts. Recently 
a committee of the Judicial Confer- 
ence reconsidered this problem with 
particular reference to pending leg- 
islation to increase the $3,000 juris- 
dictional amount now required for 
federal question and diversity suits. 
The statistics of the Administrative 
Office, based upon the amounts 
claimed by plaintiffs and with care- 
ful warning of probable changes in 
the amount claimed, showed what 
the effect upon the number of cases 
filed would be of raising the juris- 
dictional amount to $7,500, $10,000 
or $15,000, for diversity or federal 
question cases alone, or both types. 
They showed that the number of 
contract-type actions would be very 
substantially reduced, that tort-type 
actions would be little affected, 
and that the total effect would be 
comparatively slight. Information 
such as this is essential for the prop- 
er evaluation of proposed changes 


in jurisdiction. The Judicial Confer- 
ence at its September, 1951, meeting 
recommended raising the jurisdic- 
tional amount to $7,500 and a bill to 
increase this amount to $10,000 has 
been approved by the House Judi- 
ciary Committee. 

For another example, take the 
question of the use of the pretrial 
conference. Figures on the number 
of cases disposed of certainly are 
relevant in evaluating the success of 
this device in speeding the handling 
of litigation. Figures also can be 
compiled based on estimates of time 
saved.! Results may also show in a 
firmer trial calendar with a smaller 
proportion of continuances or last- 
minute settlements. 

Another perennial problem is the 
criminal prisoner who asserts he is 
unjustly incarcerated. Hundreds 
seek relief in the courts, a handful 
are released. Their incoherent and 
illiterate pencil-scrawled petitions 
impose an even heavier burden on 
the judges. A study of this problem 
also occupied the Judicial Confer- 
ence which relied in part on statis- 
tics on the writ of habeas corpus for 
its solution. And recently the reme- 





1. Cf. Virtue, Survey of Metropolitan Courts: 
Detroit Area, page 194; Ann Arbor, Michigan: 
University of Michigon Press (1950). 
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dial motion to vacate sentence (28 
U.S.C. §2255) has been studied sta- 
tistically to determine its effect. 

A lively current issue under the 
Federal Rules is that of the use and 
abuse of discovery devices. Evalua- 
tion of proposed changes in the rules 
requires information on what pro- 
portion of what kinds of cases shows 
use of discovery, some information 
as to the costs to the parties in delay 
and expense and some consideration 
of the utility of the discovery in par- 
ticular types of cases. 

Determination of the success of 
probation requires a study of what 
happens to probationers. Evaluation 
of the success of summary judgment 
depends in part on how often and in 
what cases the motions are used. 
Questions of national economic pol- 
icy toward monopoly may turn on 
statistical analysis of delays in anti- 
trust cases and of the ability of the 
court system to handle long trials of 
complicated economic issues. 

These instances do not exhaust the 
use of judicial statistics in contrib- 
uting to the solution of procedural 
and substantive legal problems. Nor 
do they include basic statistical in- 
quiries of a more fundamental sort 
into the assumptions of a legal sys- 
tem. Such inquiries use statistics as 
an important tool. 


Proper Use of Statistics 

Will Indicate Tendencies 

The proper use of statistical infor- 
mation is admirably stated by the 
late Chief Justice Stone as “to indi- 
cate tendencies, to mark out the 
boundaries of a problem, and to 
point out the directions to be given 
a particular investigation of a non- 
statistical character”. Statistics sug- 
gest matters for further investigation 
and evaluation; they alone rarely 
solve problems. Statistics may show 
for example a large and growing ac- 
cumulation of pending cases in a dis- 
trict or a considerable and continu- 
ing delay in disposing of cases. These 
figures are open to varied interpre- 
tation. In rare instances the figures 
may be totally misleading. The ac- 
cumulation of pending cases may re- 
sult from the filing of several hun- 
dred companion cases, only one or 


two of which will be tried and will 
govern the others. The tabulated de- 
lay may simply result from an ener- 
getic housecleaning of very old cases 
which results in a temporary ap- 
parent increase in the time of dis- 
posal. No remedial action is neces- 
sary. Sometimes the delay and con- 
gestion are real but temporary. A 
judge may be ill or sitting upon a 
long antitrust case or communist 
trial. The remedial action may be 
the temporary assignment of a visit- 
ing judge. Usually the delay and 
congestion are real and permanent 
—the result of an increase in the 
business of the district. Here the 
remedy may lie in the exploration 
of new ways of handling the docket 
or the more extensive use of pre- 
trial conferences or the creation of 
additional temporary or permanent 
judgeships. Once the statistics have 
been analyzed to determine the 
cause and proposed remedies are un- 
der consideration, the statistics will 
probably need to be re-examined 
and new statistics or other new ma- 
terials sought for their bearing on 
the efficacy of the proposed solution. 

In studying legal procedure the 
interaction of statistics and analysis 
is more evident. The suspicion that 
the discovery procedures are being 
misused may arise from experience 
in one or two cases. Determination 
of whether the misuse warrants ac- 
tion requires statistical considera- 
tion of the extent of use of discovery 
and some investigation of the costs 
in delay, expense and consumption 
of valuable time. These figures must 
again be carefully analyzed to sug- 
gest possible remedies. Thus, the 
statistics and nonquantitative infor- 
mation interact to contribute mu- 
tually to good judicial administra- 
tion and the solution of procedural 
problems. 


Judicial statistics suffer the same 
disadvantage as any use of concrete 
numbers to represent things: the 
units counted may not be identical. 
Statistics on the number of cases 
could be about as meaningful as 
statistics on the number of wheeled 
vehicles, counting diesel locomotives 
and children’s velocipedes equally as 
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units, for the gigantic antitrust case 
counts for no more than the minus- 
cule Food and Drug Act forfeiture. 
Even accounting, which works with 
units of “the dollar” that might seem 
equal, must evaluate “a dollar” of 
net worth in government securities 
against “a dollar” in real estate or 
in valuation of good will or a patent 
right. 


Statistics Are Necessary 
for Thorough Analysis 


But in practice statistics are in 
evitable whenever many units of any 
type of phenomena come under con- 
sideration. Individual cases can be 
separately analyzed, but more than 
a few would soon disgust the reader 
and in any event quickly lose him 
among the repetitious details. A 
student can without counting deter- 
mine that such and such an antitrust 
case took so much time and labor to 
dispose of; but he cannot say that 
“antitrust cases” take so much time 
without statistical analysis, either 
explicit or subconscious, of how 
many and what proportion of anti- 
trust cases take so much time and 
how much time they take. Statistics 
add a new dimension to the inquiry 
by showing how frequent and there- 
fore how important a particular ana- 
lyzed phenomenon is. But as soon as 
the factor of number is brought in, 
statistical problems of classification, 
counting, relating and presenting 
arise. In the statistical presentation 
the elements of the differences be- 
tween the cases in the categories are 
lost; but without statistical presenta- 
tion the important elements of the 
prevalence of common characteris- 
tics and the whole dimension of num- 
ber would be ignored. Actually there 
can rarely be any conflict between 
the traditional and the statistical 
methods of legal research: both are 
necessary for a complete description. 
Statistics supplement, they do not 
supplant, other methods of evaluat- 
ing judicial business and procedure. 
In determining the need for addi- 
tional judicial help in a district, the 
judges rely primarily upon their per- 
sonal acquaintance with the courts, 
the court officers, the Bar and the 
(Continued on page 970) 
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Reuics OF AN UNCOMMON 
ATTORNEY. By Reginald L. Hine. 
With Memoir By Richenda Scott. 
New York: The Macmillan Com- 
pany. $3.50. Pages xxv, 253. 

When Confessions of an Uncom- 
mon Attorney by Reginald Hine was 
published in 1947 it made an un- 
usual impression upon the mind of 
the then Editor of the JourNAL, Wil- 
liam L. Ransom. He arranged to 
have it reviewed and also made it the 
subject of an editorial. The book and 
the author were so unusual that they 
naturally appealed to the unusual 
journalistic sense of Bill Ransom. 
There was a close relationship be- 
tween the author of the book and the 
editor of the JouRNAL, in spite of the 
fact that one lived in England and 
one in America. They were both 
lawyers and they both had “printer's 
ink in their blood”. They differed 
from each other, however, in that 
Ransom was a newsman, interested 
in publications of the day, while 
Hine was an antiquary, interested in 
times long past. 

All readers who enjoyed the fas- 
cination of the Confessions, will en- 
joy The Relics. The present volume, 
issued under the joint editorship of 
Mrs. Reginald Hine and Mildred 
Bozman is a selection of essays left 
finished, but unpublished, at the 
death of the author in 1950. The first 
essay is the portrayal of the daily life 
and work of an English country 
squire of the seventeenth century. It 
is constructed from the simple, ab- 
breviated entries of an ancient ac- 


count book concerned with the estate 
of Broadfield in the northeast corner 
of Hertfordshire of the time of Wil- 
liam and Mary. It affords an intimate 
acquaintance with that type of Eng- 
lish character who, as soldier, lawyer, 
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master of the manor, and justice of 
the peace, has played so important a 
part in English history: 

One can see from the accounts that 
Forester was punctual and diligent in 
his attendance at the Royston petty 
sessions, and at the special sittings of 
the magistrates to consider the work- 
ing of the militia tax, the poll tax, 
and the chimney tax. Nor, save for 
illness, would he be absent from 
quarter sessions OF aSsizes. 

Here is listed what was spent at 
assizes and in serving on “ye Grand 
Jury”. Being sheriff was a very ex- 
pensive honor. Hine said, “The Ex- 
penses Extraordinary on account of ye 
Sheriffwitk deserves to be set out in 
full.” 

Here is also shown the expense, 
and therefore the nature, of life in 
the manor house—food, clothing, 
gifts. We are given a look into the 
gun-room through entries in the 
account book for carbines, pistols, 
gunpowder, caps, etc. The justice’s 
room was equipped with Bond's 
Complete Guide for Justices of the 
Peace. The record of purchases and 
of the borrowings of the vicar gives 
a fair picture of the contents of the 
library. Hine comments: “In a li- 
brary so heavily encumbered with 
divinity and law one looks almost in 
vain for works on polite literature, 
let alone for comic relief.” 

The next to the last essay is a 
short and pungent presentation of 
Hine’s views regarding biography. It 
begins with the question, “Who will 
deliver us frcm this interminable era 
of interminable biographies?” 

And then the last essay is another 
biography. It affords us an opportu- 
nity to see the application of Hine’s 
admonitions. 

The subject of the biography is 
Hine’s friend, F. L. Griggs, R. A. 
The last essay, however, is not a di- 
gression. In it Hine portrays the very 
soul of the antiquary as revealed and 


expressed by the artist. The historian 
and the artist shared a common love 
and devotion for the English country- 
side and its ancient ruins. Each 
found pleasure in the work of the 
other. Hine says of Griggs, “His 
heart—like his religion—was staked 
firmly and far back in the Middle 
Ages. It was there he found the best 
craft-work, the beauty, simplicity, 
and piety of life—cities and towns, 
and churches just as they should be. 
And on plate after plate he set down 
his vision, not, as has been suggested, 
in a dreamy poetic mood of retro- 
spection, but with a splendid assev- 
eration of indisputable truth.” 

This is a lovely essay and shows 
the author’s penetrating intelligence 
and broad human sympathy at its 
best. Between the first and the last 
essays is a medley of chapters reveal- 
ing various aspects of that local Hert- 
fordshire history for which Hine is 
renowned and a much needed dis- 
cussion of the art of reading. The 
book closes with the following quo- 
tation: 

And when at last our kindly Mother 

Earth 

Receives and for us makes a kindly 

bed, 

May there be something left of lasting 

worth, 

Something we may have limned or 

sung or said, 

Something we may’ have saved or 

loved or wrought, 

That others may remember for a 

space, 

And give us, now and then, a kindly 

thought, 

Then not in vain we shall have run 

our race. 
Hine has saved and loved and 
wrought and said much of lasting 
worth. 

The book has many interesting 
illustrations. 

Rosert N. WILKIN 
Charlottesville, Virginia 


Juncer MEDINA. By Hawthorne 
Daniel. New York: Wilfred Funk, 
Inc. 1952. $4.00. Pages 373. 

It is unusual that a_ biography 
should be published of a lawyer still 
in middle age and within so short a 
time of his having become nation- 
ally known. This fact is understood 
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by the author of Judge Medina, and 
he gives his excuse—if one were 
needed—for this book: that Harold 
Medina “has played an important 
part in so dramatic a chapter in the 
history of America that his story is 
certain to serve a useful purpose 
in these difficult—these dangerous— 
days”. Naturally it is this dramatic 
chapter and Judge Medina’s part in 
it that makes the book of especial 
interest to lawyers. When Medina 
had been a judge for little more than 
a year, Chief Judge Knox of the U. S. 
District Court, Southern District of 
New York, designated him to hear 
the criminal trial which was to make 
Medina famous. The trial of the 
eleven Communists before him was 
not only one of the longest but also 
one of the most noted in the annals 
of criminal trials. 

The abilities Harold Medina had 
acquired by experience and by in- 
heritance had qualified him to an 
extraordinary degree as one of the 
ablest trial judges in our country. 
He had acquired an exceptional 
knowledge of the law through thirty- 
five years of a varied practice in New 
York City. He had represented de- 
fendants in several noteworthy crim- 
inal cases, in one of which he ob- 
tained a reversal of conviction before 
the Supreme Court of the United 
States; he had acted as attorney for 
plaintiffs in personal injury cases; 
for his clients and for clients of other 
lawyers who had associated him he 
wrote briefs and argued many ap- 
peals before appellate courts. The 
author’s somewhat amateurish, or at 
least unlawyer-like, manner of relat- 
ing Medina’s career at the Bar tends 
to give the wrong impression of his 
subject as a practitioner. 

For twenty-seven of his thirty-five 
years at the Bar, Medina was the 
head of his own law firm. Concur- 
rently for twenty-five years he taught 
law as a member of the faculty of the 
Columbia Law School; and from 
1912 to 1942 conducted his own pri- 
vate law-class, giving “cram courses” 
to law graduates for bar examina- 
tions. Judge Medina has written and 
published five volumes on pleading, 
procedure, practice and the jurisdic- 





tion of courts, as well as a digest of 
New York statute law and a sum- 
mary of New York pleading, practice 
and evidence. He has been a prodi- 
gious worker. 

The circumstances of his appoint- 
ment as Judge of the District Court 
are refreshing. It was in no sense a 
political appointment, the kind Pres- 
ident Truman and President Roose- 
velt were accustomed to make. The 
committees of four bar associations, 
headed by the American Bar Associa- 
tion’s Judiciary Committee, were ef- 
fective in bringing about Medina’s 
designation to fill a vacancy created 
in November, 1946. His appoint- 
ment, which was resisted by political 
leaders, was delayed, however, for 
nearly three months after his name 
had been submitted by the four bar 
committees. He took the oath of 
Judge on July 1, 1947. 

The author, who has gathered his 
material for this book with care, 
touches upon Medina’s ancestry as 
the source of qualities which stood 
him in good stead during the long 
trial of the Communists. He is de- 
scended from a long line of Spanish 
conquistadores settled in Yucatan, 
where his father was born and 
reared. From his mother Judge 
Medina inherited some of the best 
traits of the English and the Dutch, 
including a modicum of stubborn- 
ness. 


Readers of the JouRNAL are of 
course familiar through coverage of 
the press and law reports with the 
conduct of the Communist trial. Mr. 
Daniel in the concluding pages of 
the biography provides a résumé of 
many spectacular features of this 
notorious case. His recital of the in- 
famous behavior of the lawyers for 
the defendants will stir anyone 
who reads it. A rereading of these 
pages will serve to keep alive the 
reader’s awareness of the unscrupu- 
lous tactics of Communists, lest we 
forget. There has been nothing so 
disgraceful in the history of Amer- 
ican jurisprudence or in the annals 
of our courts. The contemptuous 
and insulting sneers and shouts of 
these lawyers during the trial with 
their open threats and defiance of 
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the Court were far beyond anything 
ever known. No respectable member 
of the Bar could believe it could 
occur in the United States. Their 
punishment was surely light enough. 
Judge Medina’s patience and re- 
straint, which brought much com- 
mendation and some _ criticism, 
showed an unexampled exercise of 
will power. 

The studied campaign of the Com- 
munists, actually a conspiracy, to 
“destroy the judge” has been well 
brought out in this book. They 
showed a hellish ingenuity. For 
months shouts of derision and of 
the grossest insults to the Court 
from the street floated into the court- 
room. Placards carried by marching 
hoodlums denounced Judge Medina 
in the vilest language. All of this 
went unpunished. 

The fairness of Judge Medina’s 
ruling and the correctness of his 
charge were testified to by the Court 
of Appeals and by the Supreme 
Court on the appeals to those courts. 
His charge, by the way, is printed in 
full as an appendix to this biogra- 
phy. 

Judge Medina’s personality is, in 
a way, highlighted in his address 
before the Section of Judicial Ad- 
ministration’s Annual Dinner last 
September, published in the Febru- 
ary, 1952, issue of the JoURNAL more 
vividly than in this book. Something 
of his philosophy is indicated in his 
address before the Church Club, an 
Episcopal organization in New York, 
which is quoted in part in his 
biography. 

Judge Medina, who is immediate 
past Chairman of the American Bar 
Association’s Section of Judicial Ad- 
ministration, took his oath as a Cir- 
cuit Judge on the Court of Appeals, 
Second Circuit, on June 28, 1951. He 
is still engaged, however, in presiding 
over another long trial in the dis- 
trict court, an antitrust suit against 
certain investment bankers. We all 
join in the hope that the author of 
his biography is correct in stating 
that he “has much active life be- 
fore him”. 


CHARLTON OGBURN 
New York, New York 
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Pusuic RELATIONS. By Ed- 
ward L. Bernays. Norman, Ohkla- 
homa: The University of Oklahoma 
Press. 1952. Price $5.00. Pages 374. 


The casting directors of Holly- 
wood have made one unique impact 
upon our attitudes which most of us 
recognize’as nonsensical but which 
honesty compels us to concede is 
nevertheless present. This is the 
tendency to associate certain types of 
people with particular professions. 
Thus, if someone says “butler”, we 
think of a tall, sad-faced, dignified 
gentleman's gentleman with an Eng- 
lish accent whose type we have en- 
countered a dozen times on our favor- 
ite movie screen, or if the occupa- 
tion in question is “private detec- 
tive” we at once conjure up an image 
of a good-looking, strongly built 
young man with a keen eye, a gruff 
manner (except with the ladies), an 
ability to take an _ unbelievable 
amount of punishment and a talent 
for making deductions that would 
do great honor to Sherlock Holmes. 

So it is that many of us, I think, 
have come to regard a public rela- 
tions man as a dynamic individual— 
probably an unemployed news re- 
porter—who wears flashy apparel, 
whose speech is full of clichés such 
as “terrific” and “stupendous” and 
who like a “huckster” is dedicated to 
selling us everything he advertises 
whether we need it or not and re- 
gardless of the social consequences. 
If you have been harboring any such 
opinions I urge you to read the re- 
cent volume Public Relations by Ed- 
ward L. Bernays, the man who to a 
considerable extent founded and 
named the profession of public re- 
lations counselor. 

To his task the author of this book 
brings a unique and interesting 
background. Because Sigmund Freud 
was his uncle Mr. Bernays was ex- 
posed at home to discoveries about 
the human mind and individual and 
group behavior which equipped him 
with a keen interest in the social 
sciences. After graduation from Cor- 
nell he entered journalism and 
served as editor of various publica- 
tions and as press agent for a theatri- 
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cal firm. In 1917 he joined the Com- 
mittee on Public Information which 
did so much to shape public opinion 
during World War I. Since 1919, in 
partnership with his wife, Doris E. 
Fleischman, Mr. Bernays has advised 
a veritable “Who’s Who” of govern- 
ment and business as a public rela- 
tions counselor. He taught the first 
university course on the subject in 
1923 for New York University and 
he has written four previous volumes 
in the field. 

Mr. Bernays approaches his sub- 
ject with a scholarly manner and un- 
dertakes an analysis of the broader 
aspects of the field rather than 
merely dealing with the mechanics 
of public relations. He employs a 
fluent style, as one might suspect 
from his background and experience, 
and develops his thesis within the 
framework of a logical and appeal- 
ing outline. He regards the public 
relations counselor as a “practicing 
social scientist, qualified to give ad- 
vice to management on policy, to 
give advice on human relations, and 
to interpret his clients to the public 
and the public to his clients. His 
competence is like that of the indus- 
trial engineer, the management en- 
gineer, or the investment counselor 
in their respective fields.” 

Mr. Bernays understands the term 
“public relations” to have three 
meanings: (1) information given to 
the public, (2) persuasion directed 
at the public to modify attitudes and 
actions, and (3) efforts to integrate 
attitudes and actions of an institu- 
tion with its public and of the pub- 
lic with that institution. Thus, this 
profession covers three fields of ac- 
tivity: information, persuasion and 
integration. ‘Public relations is not 
a one-way street in which leadership 
manipulated the public and public 
opinion. It is a two-way street in 
which leadership and the public find 
integration with each other and in 
which objectives and goals are pred- 
icated on a coincidence of public 
and private interest.” The author en- 
visions the possibility of important 
social consequences growing out of 
the practice of his profession and 
hence admonishes anyone in it to 


be aware of the social impact of his 


actions: “. . . the counsel on public 
relations must not forget his obliga- 
tions to the public as a special plead- 
er.” 

This volume is divided into two 
parts. Part I examines the impor- 
tance of public relations in the con- 
temporary world and reviews its his- 
tory, particularly its development in 
the United States from Colonial 
times to the present. This section 
concludes with a description of the 
ideal public relations man and with 
an account of how modern public 
relations have penetrated and are in- 
fluencing present-day life. Part II 
seeks to present through case _his- 
tories various problems and ap- 
proaches that have arisen in Mr. Ber- 
nays’ own experience of nearly three 
and one-half decades as counsel on 
public relations. The author also ex- 
plores the methods employed in an- 
alyzing and solving a public rela- 
tions problem and sets forth the 
basic principles involved, but in 
doing so does not bore his readers 
with a mere recitation of the me- 
chanics of the field. 

This book is interesting because 
the subject with which it deals is 
interesting. From the second section 
of the volume it is clear that public 
relations must deal with problems as 
widely divergent as the nursing pro- 
fession and statehood for Hawaii, 
and must adapt its techniques 
to labor-management relations, the 
public opinion poll, British-Amer- 
ican co-operation and direct mail 
advertising. As one reads Mr. Ber- 
nays’ accounts of various campaigns 
he has undertaken one cannot escape 
the impression that the author is 
eminently qualified to discuss the 
broad field in which he has worked 
for so many years. 


If this volume has a fault it lies 
in the fact that its title may tend to 
limit the scope of its appeal. This is 
not merely a text for students, 
though it contains many valuable 
study aids such as an elaborate bibli- 
ography. It is rather an important 
and readable reference work for any 
who are concerned with the informa- 
tion, persuasion or integration of 
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individuals. The lawyer who reads 
this book will enjoy its logical ar- 
rangement and the way it is enriched 
with interesting anecdotes and vi- 
gnettes. Bar associations may wish to 
evaluate the techniques which Mr. 
Bernays has evolved in representing 
medical, banking and other profes- 
sional groups. If you enjoy reading 
about interesting occupations as told 
by one who knows whereof he speaks 
you will welcome a chance to peruse 
Public Relations by Edward L. 
Bernays. 
Loyp WRIGHT 

Los Angeles, California 


Law FOR YACHTSMEN. By 
Harold Dudley Greeley. New York: 
A.S. Barnes & Company. 1952. $4.00. 
Pages 262. 

So-called law books designed for 
the use of the layman are usually not 
worth their salt. This book is an 
exception. Yachting is not a mass 
sport. But there are literally thou- 
sands of boats operated in our navi- 
gable waters by persons of the most 
widely variant degrees of nautical 
skill and training. 

If Mr. Greeley’s book is any indica- 
tion, however, all yachtsmen have 
one thing in common: they are en- 
gaged in an activity which may entail 
an extreme degree of risk to both 
persons and property and which, if 
risks change to stark reality, is one 
attended by legal consequences, both 
expensive and unexpected to all but 
admiralty proctors and others of like 
experience. 

This book does not pretend to be 
a treatise on the law of admiralty, 
but it is an excellent elementary 
work on the risks to be avoided and 
the legal consequences to be borne in 
mind by any yachtsman. It contains 
sixteen chapters with convenient top- 
ical headings, and, after an introduc- 
tion to the terminology of law and 
yachting, covers subject matter rang- 
ing from the legal pitfalls involved 
in purchasing and insuring a boat to 
those involved in repairing, operat- 
ing and entertaining guests on board 
a boat. 

The author uses a “casebook” ap- 





proach to his subject, briefly outlin- 
ing the facts and legal consequences 
of over 350 litigated cases. Full cita- 
tions are given for all cases discussed 
and a handy “words and phrases” in- 
dex is provided at the end. Though 
the book is an expository work on 
law for yachtsmen, it is highly read- 
able and should be readily under- 
stood by most yachtsmen, though, 
perhaps, it would be too much to 
expect that the discussion on proxi- 
mate cause, which Mr. Greeley 
thoughtfully includes, will be mean- 
ingful to many laymen. 

To lawyers unacquainted with the 
law in this field, Mr. Greeley’s book 
offers a brief but interesting and 
enlightening introduction to, as well 
as a handy guide for beginning re- 
search on, legal problems involving 
many aspects of yachting. 

The term “yachting”, as used by 
Mr. Greeley, covers a wide field and 
he strongly makes the point that un- 
expected legal results may flow from 
occurrences in connection with the 
use or ownership of yachts of all 
classes, from those of the type com- 
manded by Huckleberry Finn to 
motor boats, cruising and racing 
yachts. 

One wishes that the author had 
discussed taxes and tax clearance cer- 
tificates in connection with his dis- 
cussion of the transfer of a yacht. If 
you plan to purchase or operate a 
boat, if you are a sailor, if you row or 
tow a dinghy, or, in fact if you char- 
ter a boat even for a day, you ought 
by all means to become familiar with 
this book and have it for a constant 
guide. In fact, if you are ever in 
trouble by reason of your seaman- 
ship, perhaps you ought to present 
the lawyer whom you consult with a 
copy of this work, unless he is an 
admiralty expert. Or if you are a 
lawyer in an area where boats are 
used, the content of this book, with 
its usable table of cases, and its ready 
index, may simplify your problem of 
research. 

Perhaps the book would have been 
improved had there been included 
a discussion on the problems of tax 
clearance certificates in connection 
with transfers of title. And a dis- 
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cussion of the effects of a violation of 
racing rules on the foundations of 
legal liability would have been in- 
teresting. But this book is one which 
otherwise posts many valuable warn- 
ings of the troubles that may beset 
the unwary yachtsman and it should 
be “must’’ reading for all yachtsmen 
and their lawyer friends. 
JAMEs C. SHEPPARD 

Los Angeles, California 


C oncress AT WORK. By 
Stephen K. Bailey and Howard S. 
Samuel. New York: Henry Holt & 
Co. $5.00. Pages 460. 

Dr. Bailey, of the faculty of Wes- 
leyan University, and Mr. Samuel, 
executive director of the Sidney Hill- 
man Foundation of the Amalga- 
mated Clothing Workers of Amer- 
ica, have made a manifestly extensive 
and competently analytical study of 
the United States Congress in actual 
current operation and have pro- 
duced a book that is required read- 
ing for every intelligent American 
voter. (Cynics will say that with so 
small a market the authors cannot 
hope for very substantial rewards for 
their labors.) Even those who have 
taken a part in practical politics 
sufficiently active for them to need 
no instruction in how the machinery 
runs ought to find pleasurable read- 
ing here, especially if they are in- 
spired by Burns’ “O wad some Pow’r 
the giftie gie us, To see oursels as 
ithers see us.” 

The voter needs this book in order 
to know what kind of a man he 
wants to vote for; to know what 
qualities his legislative candidate 
ought to possess; and to be able to 
sort the wheat from the chaff in 
what he sees, hears and reads during 
the campaign. One could hardly se- 
lect an engineer wisely if he did not 
even know what kind of machine 
was to be operated. Here are re- 
vealed with clarity and completeness 
not only the over-all character of 
the machine that the legislator is to 
participate in running, but also all 
the details of how it works—every 
cog and axle of the structure, the 
kind of lubrication it needs, the way 
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in which the going engine will ap- 
pear to the nonexpert spectator. The 
general public hears of the floor de- 
bate on an important bill. It may 
have read something of the pre- 
ceding public hearings. But it knows 
very little of the behind-the-scenes 
activity—or, in some cases, extreme 
inactivity and conscious, purposeful 
delay. 

To many people who have no first- 
hand knowledge of politics, many 
things in this book will be a sur- 
prise, even if they have suspected 
them on the old theory that “poli- 
tics is a dirty game, anyway”. They 
will be surprised to learn that polli- 
tics is not so much a dirty game as 
it is a game involving much futility, 
a lot of horse-trading, heavy and 
often sectional pressures from out- 
side, a great deal of inattention to 
what ought to be essentials, consid- 
erable inefficiency and a surprising 
lack of seeking out what is purely 
and simply good for the nation as a 
whole, divorced from any other con- 
sideration. They will be surprised 
that even so highly regarded a man 
as Senator George would use his 
efforts so to draft an excess-profits 
tax as to save millions of dollars for 
a corporation of his own state (page 
341), or that Senator O’Mahoney 
would forget his general economic 
theories in order to favor a high 
tariff in favor of the Wyoming in- 
dustry (page 342). 

The average taxpayer doubtless 
believes that exercise of the power 
over the purse is one of the most im- 
portant functions of government and 
that therefore every step ought to 
be subject to public scrutiny; but he 
will learn here that hearings on ap- 
propriations are customarily closed 
to the public and the press (page 
366). Most readers will be shocked to 
learn that, at the hearings on ratifi- 
cation of the North Atlantic Pact, 
usually there were present only two 
or three senators of the Foreign Re- 
lations Committee out of a total 
membership of thirteen (page 403). 
Is this the way questions are handled 
that are vital to the very existence 
of the nation? It will be a matter of 
amazement to most citizens to learn 
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(page 328) that the character of 
another citizen can be besmirched 
as irresponsibly in a committee re- 
port, publicized before completion 
of investigation, as was that of Dr. 
Edward U. Condon. 

The authors, in the preface, have 
well stated the need for the book and 
the objective toward which they have 
worked: 

If citizens are to be intelligently 
critical about the institutions that 
govern them, they need an honest por- 
trait of these institutions. They need 
to know whether their political repre- 
sentatives are functioning efficiently 
and responsibly. They need to know 
the strengths and weaknesses of their 
Constitutional instruments. . . . We 
have attempted in this book to paint 
an honest and understandable por- 
trait of the United States Congress in 
the mid-twentieth century. We have 
tried to describe the Congress in terms 
of dynamic human behavior, rather 
than in terms of static organizational 
patterns and barren procedural rules. 
They have well succeeded. Their 

method has been to present a series 
of case histories. They make no at- 
tempt to tell you the substance of 
the legislation that they write about 
—you are supposed to know that— 
but they give you a clear picture of 
its birth pangs. First they outline 
the job that the Congress has to do. 
Then they tell you the true story of 
how each of three national legisla- 
tors got elected. The first week of a 
new Congress is described illuminat- 
ingly. The same three men are taken 
through a typical day, in intimate 
detail. The workings of patronage 
follow. Then we have described for 
us the function and genesis of pri- 
vate bills (perhaps many readers will 
not have known previously the dif- 
ference between public and private 
bills), the ins and outs of “pork- 
barrel” legislation, and the manner 
in which the indefatigability of one 
man can achieve a success beneficial 
to the country. Then there are de- 
scriptions of the throes through 


which important pieces of legislation 
have been dragged before ultimate 
adoption, with a final astonishing 
chapter describing a typical final 
week of Congress—sufficient to make 
one shudder that nationally impor- 
tant matters can be decided almost 





solely on the basis that their adop- 
tion is the quickest means to ad- 
journment. 


As I read the first chapter, I was 
afraid that the authors were striving 
unduly for linguistic effects. Some- 
times the effect seemed to me to be 
based on a poorly drawn analogy. 
For example, the justices of the Su- 
preme Court are pictured as “ad- 
justing the pressure gauge of democ- 
racy with the micrometer of prece- 
dent”. Now, I have always thought 
that the use of precedents was sub- 
ject to so wide a spread that the idea 
of a precision instrument like a 
micrometer had no relation to it 
whatsoever. Even calipers would be 
unnecessarily accurate. But this im- 
pression was fleeting. The story 
thereafter was directly, clearly and 
forcefully expressed, and unceasing 
in its interest. 

My final word is a criticism of the 
footnotes for a fault not due to the 
authors. The notes are gathered by 
chapters, those for each chapter start- 
ing again with the number one. 
Now, I like to refer at least occa- 
sionally to the authority for a par- 
ticular statement, but I am discour- 
aged by my innate indolence from 
indulging this desire if the publisher 
does not print the chapter number 
on each page. 

CHARLES M. LYMAN 


New Haven, Connecticut 


Business LAW DECISIONS OF 
1950 AND 1951. By Louis O. Bergh. 
New York: The Ronald Press. 1952. 
Pages 90. For use with Business Law 
by Conyngton and Bergh, Fourth 
Edition. 

A review of Conyngton and 
Bergh’s Business Law, Fourth Edi- 
tion, appeared in the August, 1949, 
AMERICAN BAR ASSOCIATION JOURNAL 
(35 A.B.A.J. 660). The present 
pamphlet is a teachers’ manual by 
Mr. Bergh for use with that volume. 
It contains a selection of seventy-six 
leading decisions within seven sub- 
jects of business law, decided during 
the years 1950 and 1951, and sifted 
from more than eighty volumes of 
law reports. Its object is “to supply 
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new and up-to-date material and 
thereby relieve busy teachers from 
research drudgery and also to give 
them the benefit of commentaries on 
important principles of business 
law”. The commentaries appearing 
at the end of certain of the cases 
include discussions of contrary cases, 
expansion of the principal issues by 
reference to further authorities, and 
frequently quotations from law re- 
view articles summarizing the state 
of the law. 

A collection of leading business 
law decisions is undoubtedly of in- 
terest to business lawyers. The Busi- 
ness Lawyer of the American Bar 
Association’s Section of Corporation, 
Banking and Business Law has at- 
tempted to perform the service of 
keeping business lawyers abreast of 
developments by printing digests of 
leading business law decisions 
throughout the country. The present 
pamphlet performs a like service for 
business law teachers. 

The pamphlet contains ten cases 
in the field of “Agency and Em- 
ployment”; five in “Bailments”; 
twenty-seven in “Contracts”; seven 
in “Corporations”; four in “Insur- 
ance”; ten in “Negotiable Instru- 
ments”; and thirteen in “Sales”. Fol- 
lowing the trend of recent law and 
business law casebooks, the cases are 
selected for the interest and novelty 
of the fact situations as well as for 
the importance of the legal princi- 
ples involved. An illustration of the 
fact that a case calling for the solu- 
tion of a myriad of legal complica- 
tions need not involve prosaic facts 
is Earl v. Saks & Co., 226 P. 2d 340 
(California, 1951), contained in the 
present pamphlet and also used in a 
recent Illinois bar examination. In 
that case, B and Mrs. E, at that point 
not particularly concerned with legal 
relations, went to a fur salon where 
Mrs. E found the mink coat of her 
dreams for $5,000, but B was willing 
to pay only $4,000. Mrs. E, only 
slightly slowed down by this develop- 
ment, then made a separate deal 
with the furrier whereby the coat 
would be offered to B as a sudden 


sale for $4,000 and she would pri- 
vately pay the balance. Mrs. E went 
out of the salon with the mink but 
returned it the next day for mono- 
gramming and paid her $1,000. B 
then advised the furrier that he had 
decided to rescind the gift to Mrs. E 
on the ground that certain repre- 
sentations she had made to him were 
false, that the coat belonged to him, 
and that he would pay the $4,000 
only if the coat were delivered to 
him. Needless to say, the furrier was 
somewhat perplexed as to his next 
step. Other cases in this collection 
concern baseball player Mickey 
Owen’s controversy with the Mexi- 
can League, professional football 
player Tollefson’s problems with the 
Green Bay Packers, the difficulties 
between Life magazine and the artist 
who painted the first portrait of 
Harry S. Truman, unfair competi- 
tion as it applies to the manufacture 
of Greek-letter fraternity paddles, 
and the effect of Walter Huston’s 
failure to show up for a performance 
of The Apple of His Eye at Wor- 
cester, Massachusetts, on December 
16, 1946. 

This catalogue is not meant to 
imply that in the search for inter- 
esting facts the author has sacrificed 
the importance of sensing critical 
trends in the law. For example, cases 
and comments attempt to correct 
two prevalent misconceptions: (1) 
that the negligence of a defrauded 
person in failing to investigate will 
nullify the fraud, and (2) that a 
threat of civil litigation is never a 
basis for duress. Also noted is the 
trend away from the old rule that a 
requirements contract is enforceable 
only where the buyer has an estab- 
lished business and the trend toward 
a new rule that certain unilateral 
offers are accepted by past perform- 
ance. 

This pamphlet is a useful collec- 
tion of up-to-date business law deci- 
sions and should be helpful to busi- 
ness lawyers as well as business law 
teachers. 


BENJAMIN WHAM 
Rosert A. SPRECHER 
Chicago, Illinois 





Books for Lawyers 


Tue COLLEGES AND THE 
COURTS, 1946-1950. By Dr. M. M. 
Chambers. New York: Columbia 
University Press. 1952. $3.00. Pages 
202. 

This, the fourth of a series on the 
same subject, is a worthy successor 
to its forerunners. The author, one 
of the outstanding authorities on the 
general subject of legal problems 
faced by institutions of higher edu- 
cation, first published The Colleges 
and the Courts in 1936 charting the 
course from the earliest years of the 
nineteenth century through 1935. 
Subsequent volumes have covered 
the periods 1936-40 and 1941-45. 

The publication is made possible 
by funds granted by Carnegie Cor- 
poration of New York to Carnegie 
Foundation for the Advancement of 
Teaching. As might be expected from 
this fact, the book is designed, pri- 
marily, to meet the needs and inter- 
ests of administrators and execu- 
tives of institutions of higher learn- 
ing. It is in this perspective that the 
work proves to be of prime impor- 
tance to such personnel but some- 
thing of a disappointment to a 
lawyer. For the latter, the stroke of 
Dr. Chambers’ brush is too broad. 
When there are digested in 181 
pages of text 190 cases, there is of 
necessity a lack of that degree of 
analysis which is not only a lawyer’s 
real need but, basically, his demand 
of such a book. 


These are the years which wit- 
nessed the peak in enrollment in the 
more advanced institutions. Not only 
did volume, of itself, provide addi- 
tional problems to the administrators 
of such institutions, but the complex- 
ion of their students had changed. 
Difficulties of housing the married 
veteran who attended college with 
wife and children, his voting resi- 
dence and allied problems were an 
outgrowth of the war. 

The leveling influence of military 
service, coupled with the opportu- 
nities for education thus made avail- 
able, made many more keenly aware 
of the problem of equality of oppor- 
tunity in education which had been 
presented to the Supreme Court in 





November, 1952 * Vol. 38 945 





ihn, se ten aeeeiea een 


~ = alent gens ge POP SOG ta 







Books for Lawyers 


the Gaines case (1938)!. Only thir- 
teen pages of the book are devoted to 
the problem of segregation in a 
period during which many very im- 
portant decisions were rendered on 
this issue by some of the country’s 
highest courts, including the Su- 
preme Court of the United States. 

The question of the admission of 
Negroes and the terms and con- 
ditions, if any, of such admission 
overshadowed all others during this 
period. In a further development of 
the Gaines case, the Supreme Court 
of the United States held in the pro- 
longed litigation involving Ada Lois 
Sipuel that delay in providing the 
equal educational opportunities to 
Negroes would not be tolerated.? 
The Court furthermore made it clear 
that when it spoke of equality it 
meant equality in all respects, in- 
cluding the privilege of sitting in the 
same portion of the classroom in 
which Caucasians were permitted to 
sit and without being required to sit 
at a specified place or to dine at a 
specified time in the University 
cafeteria.* 

In an important state court deci- 
sion, the highest court of Maryland 
held that the equivalent educational 
opportunities must be provided 
within the borders of the state in 
question. The plaintiff Negro girl 
was offered a course in nursing at 
Meharry Medical College at Nash- 
ville, Tennessee, a Negro institution. 
It was admitted that the facilities at 
this institution were better in vir- 
tually every respect than those avail- 
able to white girls in the State of 
Maryland. The Court's decision sus- 
tained the proposition that the 
plaintiff is entitled to equal facilities 
within the borders of her own state 
and may decline to accept equal or 





1, State of Missouri, ex rel. Gaines v. Canada, 
305 U.S. 337, 59 S. Ct. 232, 83 L. ed. 207 (1938). 

2. Sipuel v. Board of Regents of the University 
of Oklahoma, 332 U.S. 631, 68 S. Ct. 299, 92 L. 
ed. 247; Fisher v. Justices of the Supreme Court 
of the State of Oklahoma, 333 U.S. 147, 68 S. Ct. 
389, 92 L. ed. 604 (1948). 

3. Mclourin v. Oklahoma Stote Regents for 
Higher Educotion, 33° U.S. 637, 70 S. Ct. 851, 94 
L. ed. 1149 (1950). 

4, McCready v. Byrd, 73 A. 2d 8 (1950); certi- 
orari denied, 340 U.S. 827. 

5. Villyard v. Regents of University System of 
Georgia, 50 $.E. 2d 313 (1948). 

6. Regents of University System of Georgia v. 
Corroll, 78 Ga. App. 292; 50 $.E. 2d 808 (1948). 
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superior facilities outside those bor- 
ders.* 

One wishes that Dr. Chambers had 
devoted. to the problem of the segre- 
gation of Negroes that degree of an- 
alysis which it warrants, rather than 
to dismisss the problem after a brief 
review of the principal cases decided 
in the period. While such a review 
may be sufficient, in general, to post 
this uncertain area for college ad- 
ministrators, it is hardly valuable to 
the practicing attorney faced with 
the problem of counselling his uni- 
versity client on a given question 
confronting it. 

To a substantial degree, this same 
criticism could be made of the re- 
maining portions of the book, where- 
in a slavish devotion to digesting 
rather than to analysis causes the 
book to suffer in its usefulness. For 
example, in answer to the question 
“What may an institutional govern- 
ing board do or not do without spe- 
cific statutory authorization?”, it is 
of little help to know what the pow- 
ers of a Board of Regents may be in 
running a laundry,’ or with respect 
to the purchase of broadcasting fa- 
cilities from private enterprise,* un- 
less the problem at hand is identical 
with one of those digested. A trend 
or statement of principles deduced 
by this learned author from such de- 
cisions would, indeed, have been 
welcome. 

The criticisms recorded above are, 
of course, those of a lawyer; and, as 
stated at the outset, this is a book 
primarily for the use of those other 
than attorneys. It does provide to an 
attorney having a problem in the 
field of education a very fine intro- 
ductory digest which will guide him 
ultimately toward solution. 

The author employs the very sat- 
isfactory literary device of prefacing 
each chapter with an introductory 
paragraph or two setting a very nice 
stage for the material which follows. 
Furthermore, the general introduc- 
tion does to a certain extent (but 
again not to the degree which would 
satisfy an attorney) establish broad 
trends within this important field. 
The book should be extremely use- 


ful in the guidance of persons 
charged with the administration of 
our institutions of higher learning 
and, in fact, highly interestng to the 
public generally as a broad pano- 
rama of a significant field interest- 
ingly presented. 
RicHarp H. BowERMAN 

New Haven, Connecticut 


Tue TAXATION OF CORPO- 
RATE SURPLUS ACCUMULA- 
TIONS. By James K. Hall. Wash- 
ington D. C.: Government Printing 
Office. 1952. Pages xi, 260. 

The Taxation of Corporate Sur- 
plus Accumulations is the most sig- 
nificant and scholarly study to date 
on Section 102 of the Internal Rev- 
enue Code. It is essential reading for 
management of large as well as small 
corporations. It is an apparent fore- 
runner of drastic tax legislation in 
the matter of corporate surplus be- 
cause this study was made under the 
auspices of the Joint Committee on 
the Economic Report of Congress. 
It comes to light at a time when the 
Government needs additional rev- 
enue without daring to ask for new 
tax legislation, and business as a 
whole has less need for surplus be- 
cause national industry is less pros- 
perous than it was one year ago. 
That is what makes this study so 
ominous. 

It reveals at least two disturbing 
findings that we all knew to be true 
but did not admit, namely, that 
where stock is publicly held, a very 
small minority of determined stock- 
holders can manipulate corporate 
dividend policy so as to redound to 
the tax advantage of individual stock- 
holders, and that the 2714 per cent 
or 3814 per cent surtax on unreason- 
able corporate accumulations is not 
in reality a penalty in many in- 
stances where the 26 per cent long- 
term capital gains tax arising out of 
a complete corporate liquidation 
plus the 2714 per cent or the 3814 
per cent Section 102 tax are less than 
the tax impact on otherwise divi- 
dend income in the hands of many 
stockholders. 

The reviewer had previously in all 

(Continued on page 966) 
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Appeal . . . rehearing en banc . 
circuit judges of federal court of ap- 
peals who did not participate in a 
three-judge division's decision of a 
case cannot consider a petition for 
rehearing by the court en banc after 
the three-judge division has denied 
such a petition. 


a Western Pacific Railroad Corp. 
and Bayard v. Western Pacific Rail- 
road Co. et al., C.A. 9th, July 9, 1952, 
Healy, C. J. 


After a division of three judges, 
one judge dissenting, had denied 
appellants’ motion for a rehearing 
en banc, appellants petitioned for 
leave to file a “Motion To Vacate 
Order Striking Appellant’s Petition 
For Rehearing En Banc And Re- 
instating Such Petition”. This mo- 
tion was based on the assertion that 
appellants had a legal right to have 
their petition for a rehearing en banc 
considered by all the circuit judges. 
The Court of Appeals then assem- 
bled en banc for the purpose of an- 
nouncing the principles of law it 
deems applicable in respect to en 
banc hearings. 

Judge Healy, writing the Court’s 
opinion, said that the governing 
statutory provision is §46 of the 1948 
Judicial Code, 28 USC, which 
provides that “Cases and controver- 
sies shall be heard and determined by 
a court or division of not more than 
three judges, unless a hearing or re- 
hearing before the court in banc is 
ordered by a majority of the circuit 
judges ... ”. This section, Judge 
Healy stated, should be interpreted 
to mean that a determination by a 
division of three judges is a decision 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publishing 
Company or in The United States Law 
Week. 





of the Court of Appeals and as such 
is a final decision subject to review 
only as prescribed by §1254 of the 
Judicial Code. Circuit judges other 
than those designated to sit on such 
divisions are not members of the di- 
vision, he remarked, and are entitled 
to play no part in its deliberations. 
The majority of the Court were 
agreed that a petition for rehearing, 
whatever its form, must necessarily 
be treated as addressed to the division 
to which the case was assigned for 
determination and if the court so 
constituted denies the petition that 
ends the matter. Judge Healy empha- 
sized that adoption of the view ap- 
pellants urged would render merely 
“tentative or provisional” the deci- 
sions of the court in 90 per cent of 
the cases and the prime statutory ob- 
jective of effecting a division of the 
court’s work would then be nullified. 

Chief Judge Denman dissented, 
asserting that the Court’s decision ig- 
nores the Supreme Court’s opinion 
in Textile Mills Corp. v. Commis- 
sioner, 314 U.S. 326, where it was 
held that a Court of Appeals might 
lawfully consist of a greater number 
of judges than the three-judge di- 
vision called for in §212 of the 1940 
edition of the Judicial Code. He re- 
marked that the Reviser’s Notes to 
the 1948 Code specifically stated 
that §46 (c) “preserves the interpreta- 
tion established by the Textile Mills 
case”. He also stressed that in United 
States ex rel. Robinson v. Johnston, 
316 U.S. 649, the Supreme Court 
directed this Court to sit en banc in 
order to entertain a petition for 
leave to file a petition for rehearing 
en banc. 


Bankruptcy . . . statute of limitations 
... suit by trustees of bankrupt corpo- 
ration against officer of corporation 
and its principal stockholder for breach 
of their fiduciary duty held barred by 


New York statute of limitations .. . 
federal equitable rule tolling statute's 
running until fraud is discovered held 
not applicable to suits under Bank- 
ruptcy Act. 

= Austrian and Butcher, Trustees 
of Central States Electric Corp. v. 
Williams et al., C.A. 2d, August 15, 
1952, Chase, C.]. 

In 1942 trustees of a bankrupt 
corporation appointed to investigate 
the bankrupt’s affairs recommended 
that this suit be brought against 
defendants, an officer of the corpora- 
tion and its principal stockholder, 
charging them with a breach of their 
fiduciary duty. Defendants appealed 
from a judgment entered against 
them in the court below pleading as 
a defense the statute of limitations. 

The Court reversed the judgment, 
holding that, since the wrongful 
acts complained of occurred in 1927 
and 1929, the ten-year New York 
statute of limitations barred the 
present action. The Court noted 
that the controlling statute is §1le 
of the Bankruptcy Act, 11 USC §29e, 
which provides that a trustee in 
bankruptcy cannot bring suit upon 
“any claim against which the period 
of limitations fixed . . . by State 
law” has expired “at the time of the 
filing of the petition in bankruptcy” 
and the petition was not filed until 
1942. Although the lower court had 
held that the New York statute is ap- 
plicable, it had refused to follow the 
New York interpretation of the 
statute which begins the running of 
the limitation period from the date 
the wrongful act was committed. In- 
stead of adopting this construction 
the lower court had construed it 
in accordance with the federal equi- 
table rule which tolls the statute’s 
running until the fraud is discovered. 
Judge Chase, writing the Court’s 
majority opinion, said that this rul- 
ing was probably due to the assump- 
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tion that since federal jurisdiction 
was conferred by the Bankruptcy 
Act, rather than by diversity of citi- 
zenship, it was necessary to apply 
the federal equitable doctrine to 
achieve uniformity in the application 
of the Act. However, the appellate 
Court pointed out that §lle is a 
“clear mandate” to apply the state 
limitations statute as interpreted by 
the state courts and the fact that 
diversity jurisdiction is lacking does 
not alone preclude a result in ac- 
cordance with Erie R. Co. v. Tomp- 
kins, 304 U.S. 64. 


Judge Clark dissented, stressing 
that the majority’s decision “breaks 
new ground”, is a “radical extension 
of the Erie doctrine” and the pur- 
pose of the Bankruptcy Act in con- 
ferring jurisdiction on the federal 
courts was to establish uniformity of 
application. 

Crimes . . . conviction of alien on 
charge he had secured citizenship by 
fraudulently representing he had 
never belonged to the Communist 
Party upheld . . . saving clause in 
revision of Criminal Code retained five- 
year limitation period on prosecutions 
under Nationality Act of 1940... 
Wartime Suspension Act applies to 
prosecutions for fraud in procuring 
naturalization even though fraud did 
not involve pecuniary loss to Govern- 
ment. 

« Bridges, Schmidt and Robertson v. 
United States, C.A. 9th, September 6, 
1952, Stephens, C.J]. 

Defendants appealed from a jury 
verdict holding them guilty on an 
indictment containing three counts. 
Count I charged Bridges, Schmidt 
and Robertson with conspiring to 
secure the naturalization of 
Bridges, an alien, by fraudulently 
representing that he had never be- 
longed to the Communist Party of 
the United States, violating 8 USC 
(1946 ed.) §88. Count IT, laid under 
§346 of the Nationality Act of 
1940, 8 USC (1946 ed.) §746 (a) (1), 
charged Bridges with having know- 
ingly made a false statement under 
oath in his naturalization proceed- 
ings. Count III, which was also 
based on the Nationality Act, 8 
USC (1946 ed.) §746 (a) (5), charged 
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the 
crime of aiding and abetting Bridges 
to secure his naturalization through 
fraud. 

Judge Stephens, writing the first 
part of the Court’s opinion, ruled 
that although the fraudulent natu- 
ralization was obtained in 1945 and 
the indictment was not returned un- 
til 1949 the three-year general stat- 
ute of limitations did not bar the 
present prosecutions because the Na- 
tionality Act contained a five-year 
limitation period and the Wartime 
Suspension Act suspended the run- 
ning of the general limitation stat- 
ute as to offenses involving fraud 
against the Government. Sections 
746 (a)(1) and (5) (Counts II and 
III) and §746 (g) of the Nationality 
Act, which sets the five-year limita- 
tion period, were repealed when the 
Criminal Code was revised in 1946, 
but the Court pointed out that the 
repealing Act contained a saving 
clause providing that “any rights 
or liabilities” existing under the re- 
pealed sections were preserved. The 
Second Circuit held in United States 
v. Obermeier, 186 F. 2d 243, that 
§746 (a)(1) was not repealed, but 
rather, was revised in 18 USC §1015- 
(a). The instant Court, disagreeing 
with that opinion, noted that §21 of 
the Act revising the Criminal Code 
specifically enumerated the sections 
which were repealed, among them 
§746. 

The present Court also disagreed 
with the Court of Appeals for the 
District of Columbia Circuit which 
held in Marzani v. United States, 
168 F. 2d 133, that the Wartime 
Suspension Act applies only to 
offenses which involve pecuniary 
frauds against the Government. After 
distinguishing the cases cited by the 
District of Columbia court the Court 
ruled that although fraudulently pro- 
curing naturalization does not in- 
volve pecuniary loss to the Govern- 
ment the three-year limitation pe- 
riod was suspended in the present 
case because Congress had intended 
such a result in enacting the Sus- 
pension Act. 

Bridges also argued that the doc- 
trine of res judicata should be ap- 


Schmidt and Robertson with 






plied to the present proceedings be- 
cause the immigration authorities 
at one time had refused to deport 
him when he was charged with ad- 
vocating the forcible overthrow of 
the Government and the Supreme 
Court in Bridges v. Wixon, 326 U.S. 
:35, had established that he was 
not a Communist. However, Judge 
Stephens replied that an administra- 
tive finding cannot bar subsequent 
judicial proceedings and the Su- 
preme Court case merely decided 
that a later deportation order against 
Bridges based on Communist Party 
membership was not supported by 
substantial evidence. The decision 
did not consider the issue of whether 
he had falsely sworn in a naturaliza- 
tion proceeding that he had never 
been a member of the Party, Judge 
Stephens said. 

Judge Pope expressed the Court's 
views on the question of whether the 
evidence introduced at the trial sup- 
ported the jury’s verdicts. He be- 
lieved that there was “a substantial 
amount of evidence that Bridges, 
in fact, joined and became a member 
of the Communist Party”. Under 
cross-examination, the Court said, 
“Bridges went on at great length 
with discourses which, we appre- 
hend, must have caused the jury to 
wonder whether they were watching 
a man filled with missionary zeal for 
expounding the views commonly 
understood to make up the Commu- 
nist Party line, or one who was su- 
premely indifferent to whether he 
gave the jury the impression that if 
he was not a Communist Party mem- 
ber, he must at any rate be a fellow 
traveler.” The Court concluded that 
there was sufficient evidence to war- 
rant the jury in finding that Bridges 
was in fact a member of the Commu- 
nist Party. 


Department of State . . . passport 
regulations . . . limitations on issu- 
ance of passports to persons support- 
ing Communist movement announced 
. .. Board of Passport Appeals estab- 
lished. 
® Code of Federal Regulations, Tit. 
22, Ch. 1., Pt. 51, Subpt. B., §§51.135- 
51.143 (17 Fed. Reg. 8013). 

New regulations governing the 
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issuance of passports and establish- 
ing the Board of Passport Appeals 
within the Department of State were 
announced in the Federal Register 
of September 4, 1952. The regula- 
tions state that no passport, except 
one limited to return to the United 
States, shall be issued to persons 
who support the world Communist 
movement or persons who are likely 
to violate laws of the United States. 
However, a person whose passport 
application is tentatively disap- 
proved for the above reasons will be 
notified in writing of the reasons 
for the disapproval “as specifically 
as in the judgment of the Depart- 
ment of State security considerations 
permit”. The applicant is then en- 
titled to present his case before the 
Passport Division, but if its decision 
is also adverse to the applicant, he 
can then appeal his case to the 
Board of Passport Appeals. 

The Board of Passport Appeals is 
to be composed of not less than 
three officers of the Department of 
State to be designated by the Secre- 
tary of State. The regulations direct 
the Board to adopt rules of proce- 
dure which shall accord applicants 
the right to a hearing, the right to be 
represented by counsel and the 
right to inspect the transcript of their 
own testimony. The Board shall then 
advise the Secretary of State of the 
action it finds proper for the disposi- 
tion of cases appealed to it. 


Insurance . . . fraternal benefit society 
operated as an arm of Communist 
Party ordered dissolved on ground 
that future transactions of its business 
would be “hazardous to its policy- 
holders, or to its creditors, or to the 
public’’. 

s In re People of the State of New 
York, International Workers Order, 
Inc., Respondent, N.Y. Sup. Ct, 
App. Div., Ist Dept., July 1, 1952, 
Van Voorhis, J. 

The International Workers Order, 
Inc. (IWO) was organized as a 
domestic fraternal benefit society 
under the Insurance Law of the State 
of New York. The Superintendent of 
Insurance brought this proceeding 
to dissolve the IWO on the ground of 


a violation of §511 of the Insurance 
Law because the society was “in such 
condition that its further transaction 
of business will be hazardous to its 
policyholders, or to its creditors, o1 
to the public”. 

The Court granted the Superin- 
tendent’s petition, stating that the 
record sustained the finding that the 
IWO is operated as an arm of the 
Communist Party with the primary 
loyalty of its officers and directors 
belonging to the U.S.S.R. The opin- 
ion observed that in the event of any 
conflict between the interests olf 
the U.S.S.R. and those of the pol- 
icyholders, the United States or the 
State of New York, the interests of 
the U.S.S.R. would probably be first 
served. The Court concluded that 
the further transaction of insurance 
business by the society would be haz- 
ardous to its policyholders, creditors 
or the public, even though the 
Court admitted that the society has 
a large sum of money in its treasury 
and that it is operating on a sound 
actuarial basis. Justice Van Voorhis 
remarked that there is reason to be- 
lieve from litigation which has 
occurred and from facts which are 
matters of public knowledge, con- 
cerning which the Court must take 
judicial notice, that those in control 
of the society would deal with its 
funds in such a manner as might be 
ordered by the Communist Party or 
the Politburo. 

The Court then noted that while 
the society is domestic in form it 
is in reality a foreign society be 
cause of its connections with a 
foreign government. Under the In- 
surance Law foreign societies are 
licensed only from year to year and 
are required to maintain in the 
United States trusteed assets, a trus- 
teed surplus and a deposit. The 
opinion said that these provisions are 
designed to protect beneficiaries 
“against the financial hazard that 
funds under alien control might be 
withdrawn from the country”. 


Labor Law . . . Hobbs Act of 1946... 
union agent's violent attempt to com- 
pel nonunion truck driver to employ 
union helper held illegal extortion 
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obstructing commerce prohibited by 
Hobbs Act . . . evidence that union 
authorized agent's acts did not meet 
standards of proof imposed by § 6 of 
Norris-LaGuardia Act. 

# United States v. Kemble andTruck 
Drivers and Helpers Union, Local 
676 of the International Brother- 
hood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
America, AFL, C.A. 3d, September 
i, 1952, Hastie, C.]. 

This case presented the question 
of whether a union business agent's 
threat and use of violence in an 
attempt to force a nonunion truck 
driver to pay a day's wages to a 
union helper to unload an_ in- 
terstate shipment of merchandise, 
which the driver was paid to do, 
constitutes illegal extortion violat- 
ing the Hobbs Act of 1946, 18 USC 
§420 (d). Defendants, the union 
agent and his union, were convicted 
under §5 of the Act which provides 
that “Whoever commits or threatens 
physical violence to any person or 
property ... in violation of section 
2 shall be guilty of a felony”. Sec- 
tion 2 provides: “Whoever in any 
way or degree obstructs, delays, or 
affects commerce, or the movement 
of any article or commodity in com- 
merce, by robbery or extortion, shall 
be guilty of a felony.” 

On appeal, the Court said that 
the issue posed was whether violence 
with such design comes within the 
statutory meaning of extortion, de- 
fined in the Hobbs Act, as “the 
obtaining of property from another 
with his consent induced by the 
wrongful use of actual or threatened 
force . . .”, or rather, was it merely 
an attempt at forcing an exchange 
of wages for service? An examina- 
tion of the legislative history of the 
statute convinced the Court that 
Congress had intended to include 
such activity within the Act’s scope. 
Judge Hastie, writing the majority 
opinion, noted that the original 
“Anti-Racketeering Act” of 1934 ex- 
cepted from its coverage “the pay- 
ment of wages by a bona-fide em- 
ployer to a bona-fide employer” and 
in United States v. Local 807, 315 
U.S. 521, the Supreme Court con- 
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strued this exception to mean that 
defendants are immune if their ob- 
jective is to secure wages for services 
as an employee. However, the Court 
pointed out that the exception was 
deliberately eliminated from _ the 
Hobbs Act and therefore it con- 
cluded that Congress had intended 
to include within the Act’s coverage 
extortion by way of a forced pay- 
ment of wages. Nevertheless, the 
opinion noted that all the Court was 
deciding in this case was that “‘pay- 
ment of money for imposed, un- 
wanted and superfluous services such 
as the evidence shows [the agent] 
attempted to enforce here by violent 
obstruction of commerce is within 
the language and intendment of 
the statute”. 

The case against the union in- 
volved the additional question as 
to whether the organization was 
criminally responsible for the agent's 
acts, Judge Hastie continued, since 
§6 of the Norris-LaGuardia Act, 
which is applicable to proceedings 
under the Hobbs Act, provides that 
neither an individual nor a labor 
organization can “be held respon- 
sible or liable . . . for the unlawful 
acts of individual officers, members, 
or agents except upon clear proof 
of actual participation in or actual 
authorization of such actions .. .” 
Judge Hastie did not believe that 
the evidence here showed that the 
union had authorized the agent's acts 
in a manner that would satisfy the 
standard of the Norris-LaGuardia 
Act. 

Judge McLaughlin dissented be- 
cause he was of the opinion that the 
majority had misconstrued the legis- 
lative history of the Hobbs Act. The 
purpose of that Act, he said, is to 
prevent protection payments and 
blackmail and Congress did not in- 
tend to cover the activities con- 
sidered in this case. However, he 
added that while he did not think 
the cases against defendants came 
within the Hobbs Act he believed 
that there was clear proof that 
the union had participated in or 
authorized the agent's acts. 

Judge Staley concurred in Judge 
McLaughlin’s interpretation of the 
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Hobbs Act but he would reverse the 
convictions and grant defendants a 
new trial because the record did not 
show that defendants had the requi- 
site criminal intent to obtain prop- 
erty from another by the wrongful 
use of force. 

Chief Judge Biggs concurred in 
part and dissented in part. He said 
that the charge to the jury should 
have mentioned that the agent must 
be found to have a criminal intent 
to constitute the crime of attempted 
extortion as distinguished from a 
tort or mere private wrong. 


Labor Law . . . federal circuit court's 
affirmance of district court jury's award 
of damages to an employer resulting 
from its union employees’ illegal sec- 
ondary boycott does not prevent it 
from also affirming National Labor 
Relations Board's finding that no sec- 
ondary boycott has been committed 
since each body's finding was sup- 
ported by substantial evidence. 
w United Brick & Clay Workers of 
America et al. v. Deena Artware, 
Inc., C.A. 6th, July 30, 1952, Miller, 
C.J. (Digested in 21 U.S. Law Week 
2085, August 12, 1952) 198 F. 2d 637. 
This was an action by an employer 
to recover damages from a_ brick 
workers’ union for engaging in a sec- 
ondary boycott in violation of §303 
of the Labor Management Relations 
Act of 1947. After failing to reach a 
collective bargaining agreement the 
union went on strike. However, be- 
sides picketing the employer’s plant, 
the union also picketed the employ- 
er’s new construction project which 
was located on a lot adjacent to the 
struck plant and work on the con- 
struction project then stopped. A 
federal district court found for the 
employer and awarded it damages. 
However, the Court had also upheld 
a contrary finding in a companion 
case arising out of the same set of 
facts. In that case the Trial Exam- 
iner of the National Labor Rela- 
tions Board had found that the 
picketing of the construction area 
was by a teamsters’ union with whom 
the general contractors had a labor 
dispute rather than by the brick 
workers’ union. 


Recognizing the inconsistency in 
its afirmance of both findings, the 
Court nevertheless ruled that it could 
not set aside either fact-finding 
agency's holding because, in the case 
of the jury verdict it was supported 
by substantial evidence, and, in the 
case of the labor board proceeding, 
it was supported by substantial evi- 
dence on the record considered as a 
whole. The Court explained itself 
as follows: “Under our existing sys- 
tem of courts, juries, administrative 
agencies, and appellate review, such 
findings, even though inconsistent 
are not invalid, and one does not 
destroy the other. The two proceed- 
ings, even though arising out of the 
same labor dispute, were heard by 
separate fact finding agencies. The 
witnesses in the two proceedings were 
not the same. The cross-examination 
of some witnesses . . . was not by the 
same attorneys. Necessarily, the evi- 
dence produced in the different pro- 
-was not identical. Each 
fact finding agency was entitled to 
make its own decision upon the evi- 
dence before it.” 


ceedings . . 


The union also argued that §303 
of the Act does not confer a right of 
action on the primary employer in- 
volved in a labor dispute, but only 
on “the neutral employer who, 
through no fault of his own. . . is 
damaged by the secondary pressure 
exerted . . However, the Court 
preferred to give the section’s lan- 
guage a literal interpretation since it 
confers a right of action on “whoever 
shall be injured” by the proscribed 
activity. 


Labor Law . . . employer's refusal to 
rehire former supervisory employee as 
ordinary employee after supervisor 
had been discharged for refusing to 
perform nonsupervisory work during 
a strike did not violate §8(a)(3) of 
National Labor Relations Act as 
amended. 


# The Texas Co. v. National Labor 
Relations Board, C.A. 10th, July 29, 
1952, Healy, C.J., 198 F. 2d 540. 
This was a petition by an employer 
asking the Court of Appeals for the 
Ninth Circuit to review and set aside 
an order of the National Labor Rela- 
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tions Board requiring it to offer ordi- 
nary employment to Cody, a former 
supervisory employee, who was dis- 
charged for refusing to perform non- 
supervisory services assigned to him 
during a strike. At various times 
after his discharge Cody had applied 
for reinstatement asking for “any 
job”. The Trial Examiner found 
that the company had not fired Cody 
in order to discourage membership in 
a labor organization and its refusal 
to re-employ him as a “rank-and-file” 
worker did not violate §8 (9a) (3) of 
the Act. However, the Board dis- 
agreed, believing that the Examiner 
had “‘misconceived” the effect of the 
1947 amendments to the National 
Labor Relations Act which removed 
supervisors from the protection ac- 
corded employees. The Board said 
that Cody was discharged for “con- 
certed activity which, had Cody been 
an ‘employe’ would have rendered 
the refusal to employ him unlawful”. 
It ruled that the refusal to hire Cody 
“necessarily” discouraged member- 
ship in the union and therefore con- 
stituted a violation of §8 (a) (3). 

However, the Court was of the 
opinion that the purpose of the 1947 
amendments was to remove super- 
visory personnel from the Act’s pro- 
tection and since Cody was not an 
“employee” he was not entitled to the 
protection of §7 of the Act. But even 
assuming that his refusal to perform 
nonsupervisory work was “concerted 
activity” which would have been 
protected by the Act had he been an 
employee, the Court believed that 
that fact is immaterial because it has 
been held that even an employee may 
not be ordered reinstated when he 
has been discharged for conduct not 
protected by the Act. The Court then 
added that discouragement of union 
activity by foremen is “certainly per- 
missible and not violative of the Act” 
and so, if the company’s refusal to 
rehire Cody discouraged membership 
in the union, that discouragement 
“would be incidental and permissible 
under the Act”. 


Securities and Exchange Commission 
. « « Commission's approval of the 


expulsion of a member broker by a 
registered securities association for 
violation of its fair practice rules up- 
held . . . federal circuit court cannot 
review association's conduct and opin- 
ion but is limited to review of Com- 
mission's order. 


® R. H. Johnson & Co. v. Securities 
and Exchange Comm. and National 
Assn. of Securities Dealers, Inc., C.A. 
2d, July 10, 1952, Frank, C.J. 


Petitioners, a registered brokerage 
firm and its principal partner, were 
expelled from membership in a regis- 
tered securities association for viola- 
tion of the association’s fair practice 
rules in that they had overtraded in 
a customer’s account. The Securities 
and Exchange Commission approved 
the association’s action and petition- 
ers then sought review of the Com- 
mission’s order in the Court of Ap- 
peals for the Second Circuit. 

Petitioners argued that in addition 
to reviewing the Commission’s order 
the Court must also review the con- 
duct and opinion of the association. 
However, the Court did not agree 
with this argument, noting that 
§25 (a) of the Securities and Ex- 
change Act, which affords the sole 
basis for any judicial review, refers 
to a Commission order only. In addi- 
tion, the Court called attention to 
§15A of the Securities Exchange Act. 
That section requires the Commis- 
sion to conduct a de novo proceeding 
to determine the propriety of discipli- 
nary action taken by a registered 
securities association and it also re- 
quires the Commission to make “an 
. as to the 
The Court 
concluded that it could consider the 


independent decision 


, 


charges and penalty”. 


association’s errors “only if and to 
the extent that they infected the 
Commission’s action by leading to 
errors on its part”. However, having 
considered the record, the Court 
could see no such errors and it held 
that there was substantial evidence 
to sustain the Commission’s findings. 

The principal partner also argued 
that there was no evidence support- 
ing the finding that his conduct was 
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a “cause” of the firm’s expulsion 
within the meaning of §15A (9b) (4) 
(C), requiring expulsion of a broker 
or dealer whose conduct was a cause 
of his firm’s expulsion. However, the 
Court answered the partner by stat- 
ing that he was responsible for his 
firm’s expulsion since it was his fail- 
ure to provide adequate supervision 
over the salesmen who personally 
committed the violation which had 
justihed the firm’s expulsion. The 
partner’s interpretation of the Act 
“would encourage ethical irrespon- 
sibility by those who should be pri- 
marily responsible ” for their 
employees dealings with customers, 
Judge Frank declared. 


Further Proceedings in Cases Reported 
in This Division. 

# On September 10, 1952, the Na- 
tional Labor Relations Board in a 
Supplemental Decision and Order 
reafirmed its original ruling in the 
case of In re Davis Furniture Co. 
et al.—Labor Law (37 A.B.A.J. 535; 
July, 1951) and held that a group 
of employers cannot lockout their 
nonstriking employees in order to 
counteract a strike at the plant of one 
employer of the group. Acting on a 
remand from the United States Court 
of Appeals for the Ninth Circuit 
the Board ruled that such a lock- 
out would illegally interfere with 
the right of concerted activity guar- 
anteed employees by the National 
Labor Relations Act. The Board's 
opinion observed that lockouts and 
strikes are not “commensurate weap- 
ons” in collective bargaining and 
the employer’s comparable economic 
weapon is his privilege to replace 
striking workers if a union calls 
an economic strike. The Board also 
mentioned that the same question 
was recently considered in Jn re 


Morand Brothers Beverage Co. et 
al.—_Labor Law (36 A.B.A.J. 1031, 
December, 1950; 37 A.B.A.J. 772, 
October, 1951; 38 A.B.A.J. 861, 
October, 1952) and the same result 
reached. 


November, 1952 * Vol. 38 951 









an etc 





Si AG IL eMC: se ATG, Sl 


anal 














Department of Legislation 


Charles B. Nutting, Editor-in-Charge 








® Interest in the codification of the criminal law is currently at a high point because 


of the American Law Institute's proposal to prepare a model criminal code and be- 


cause of the Wisconsin project previously described in these pages. In the following 


article Professor Hall, an eminent authority in the field, comments on the significance of 


codification and on some of the problems involved. 





Codification of the Criminal Law 
By Jerome Hall 
Professor of Law, Indiana University 


s Codification of the criminal law 
involves problems, methods and val- 
ues which are important not only 
for the current practice of law in 
many of its branches; they also raise 
challenging questions about the fu- 
ture practice of law and the func- 
tions of the Bar. 

The illustrious precedent estab- 
lished by Edward Livingston should 
help persuade leaders of the Bar that 
they have an obligation to contribute 
their skills to penal codification. 
Moreover, the recent enormous ex- 
pansion of the criminal law in corpo- 
rate and commercial areas involves 
the interest of many clients, which 
can not be safeguarded by occasional 
dips into criminal law. A sustained 
thoughtful effort to codify the crimi- 
nal law is an excellent way to become 
familiar with that important branch 
of the corpus juris. 

The time is opportune for a revival 
of the traditional interest of the 
American Bar in the criminal law be- 
cause of the current codification 
movement. In 1947 Louisiana 
adopted a criminal code; and there 
are similar projects under way in 
Wisconsin and other states. And the 
American Law Institute has recently 
initiated a national program to pro- 
vide a model criminal code.! 

The criminal law is largely ex- 
pressed in statutes which in most 
states at the present time comprise 
a veritable hodgepodge. There is a 
pressing need to organize these mate- 
rials so that obsolete rules can be 


eliminated, inconsistencies resolved, 
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and the retained laws readily located. 
These obviously needed immediate 
objectives can in good measure be 
attained by a careful examination 
and ordering of the existing statutes. 

Codification, looking far beyond 
that important objective, seeks to 
systematize the entire criminal law. 
For example, modern penal codes 
are divided into a General Part and 
a Special Part, the former including 
principles and doctrines applicable 
to all crimes, while the latter includes 
only the distinctive material elements 
of the various specific crimes. Thus, 
in a sound criminal code, the various 
parts are logically interrelated, and 
the consequences for adjudication 
and practice are analogous to the 
achievements of a science as con- 
trasted with a mere aggregate of un 
related bits of knowledge on various 
subjects. 

The codification of the criminal 
law includes objectives that extend 
far beyond even the systematization 
of all existing statutes and decisions. 
What is called for, in sum, is the 
most searching study of the entire 
criminal law that is possible, the dis- 
covery of necessary reforms, and a 
clear precise code which reflects the 
best relevant knowledge of the prob- 
lems of criminal law. The potential 
ities of such an inquiry for legal 
progress are so great that any present 
estimate must be a severe under- 
statement. 

During the past half century there 
has been an enormous growth in 
scientific and social knowledge which 






is relevant to the problems of crimi- 
nal law. These disciplines also com- 
prise a variegated, often tricky, ter- 
rain where some are tempted to ac- 
cept all of the claims put forth in 
the name of science, while others, 
sensing a threat to important values, 
reject the new learning in toto. What 
is needed, however, is thoughtful 
criticism and judicious use of what- 
ever knowledge withstands such anal- 
ysis. 

For example, this century has wit- 
nessed the rise of psychiatry to a 
position of great importance for the 
criminal law. When one explores the 
literature of psychiatry he discovers 
that some previously neglected facts 
are well established, e.g., the large 
role of unconscious drives and emo- 
tions. But he also finds much dog- 
matism, conflicting 
naive criticism of the bases of legal 


theories and 


liability. The obvious desideratum 
is to cull the sound from the falla- 
cious and to utilize the former in 
improvement of the law. This is not 
as simply done as said; and the pres- 
ent major obstacle is the lack of par- 
ticipation in relevant inquiries by 
competent members of the Bar. 
The hazard we face is that the the- 
ories and opinions of nonlegal spe- 
cialists will prevail, unchallenged by 
the scrutiny of competent lawyers 
who have studied the relevant sci- 
ences and disciplines. Unfortunately 
the 
react in one of two ways: either he 


‘average practitioner” is apt to 


will say, “How can I pit my judgment 
about psychiatry against that of a 
Or he will 
say, “All of that ‘stuff’ is dogmatic, 


recognized authority?’ 


fallacious, and dangerous. Away with 
it!” But if there is a large core of 
valid knowledge in psychiatry, which 
has very important bearings on vital 
legal and social issues, neither of 
these reactions is defensible. Since the 
problems to be dealt with are ulti- 
mately legal ones, some competent 
lawyers—and the more the better— 
must appraise the relevant claims of 


scientific and other knowledge, and 


1. An excellent statement of the American 
Law Institute's project has been supplied by the 
Reporter, Professor Herbert Wechsler, in ‘“‘The 
Challenge of a Model Penal Code’, 65 Harv. L. 
Rev. 1097 (1952) 
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contribute the kind of analysis that 
must be available if our law is to 
progress. 

To cite another specific instance of 
present needs and opportunities, it 
is only in the past quarter of a cen- 
tury that scientific knowledge of al- 
coholism has been supplied. This also 
has important implications for crimi- 
nal law because although intoxica- 
tion is a factor in many crimes, few 
courts have been informed of the 
available facts and knowledge. Solu- 
tion of all the relevant legal prob- 
lems again depends upon lawyers’ 
familiarity with the literature on al- 
coholism to the point of being able 
to participate intelligently in con- 
ferences with experts in that field. 
With reference to juvenile delin- 
quency, sex crimes, theft and many 
other types of harmful behavior, con- 
siderable knowledge has also become 
available, which a broadly conceived 
program of codification should util- 
ize. 

As was indicated above, such a 
project, while it provides unparal- 
leled opportunities to reappraise and 
improve a very important branch of 
the law, is also hazardous. Consider, 
for example, the claims of superior 
knowledge put forth by social scien- 
tists and psychiatrists who criticize 
the criminal law as archaic and com- 
pletely untouched by recent science. 
Again, some psychiatrists hold that 
crime is a disease, that all criminals 
are sick. Obviously such a theory has 
drastic implications for moral and 
legal standards of criminal liability. 
The validity of the thesis pro- 
pounded by the experts must be 
carefully evaluated by lawyers since 
there is no short cut to uniformly 
held “better answers”. The above 
theory of crime may represent the 
position of relatively few, but tre- 
mendously articulate, psychiatrists. 
Subjected to the hard tests of experi 
ence, common sense and opposing 
scientific positions, it may be totally 
unsound. On the other hand, it may 
have important relevance for some 
offenders. In any case, ill-phrased as 
the theory often is, it challenges the 
legal profession to establish a sound 
relationship between law and science. 


A second major hazard in codifica- 
tion concerns the principle of legal- 
ity, the “rule of law” in the field of 
crimes. Statutes and case-law now 
provide specific definitions, proscrip- 
tions and, consequently, limitations 
on official power. The threat to this 
dearly won tradition comes from two 
directions. Draftsmen, intent on logi- 
cal and aesthetic results, may also be 
unmindful of the relevant political 
values, and they may draft many pro 
visions in general terms. They may 
even wish to confer upon the courts 
great powers of discretion in inter- 
preting the criminal code. Such inno- 
vations would undermine the prin- 
ciple of legality in the field of crimes. 
The remedy is insistence on retention 
of the common law of crimes, espe 
cially in interpretation of general, 
vague or ambiguous phrases, realistic 
precision in drafting the code, and 
uncompromising adherence to the 
values that protect individuals from 
the iron hand of the state when it is 
applying the heavy sanctions of penal 
law. This danger to basic legal safe- 
guards is abetted by social scientists 
who imagine that their discipline has 
achieved the status of an exact sci- 
ence. In effect, they demand that 
their opinions be substituted for legal 
controls. The short answer to such 
demands is that the nonlegal experts 
should be kept on tap, but not on 
top. A fuller, better answer is a 
careful critique of the relevant disci- 
plines and values of a democratic 
legal order. 

The deliberate recognition of pos- 
sible dangers involved in codification 
of the criminal law is a necessary 
condition of legal progress. However, 
it provides no defense of the unin- 
formed or of ostrich-like indifference. 
Nor can potential dangers to ex‘sting 
institutions be avoided by indiscrim- 
inate opposition to all proposed re- 
forms. Change is inevitable, and the 
preservation of sound values, as well 
as the implementation of important 
new ones, requires considerable ef 
fort. There is no escape, therefore, 
at least for thoughtful persons, from 
active, sincere, searching inquiry. 

Consequently, the over-all ques- 
tion concerning codification of the 
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criminal law is this—how can one 
best participate in such an enterprise 
or, more directly, what methods 
should be used to provide the best 
possible code? The available methods 
include both traditional, professional 
methods and scientific methods. In 
the past, codification has been the 
product of traditional, professional 
methods, ?.e., of preponderant con- 
cern with statutes, codes, case-law 
and treatises. Since law does not 
exist in a vacuum, critical appraisal 
of the legal materials was, of course, 
enlightened by common sense, expe- 
rience and such smatterings of scien- 
tific knowledge as became fortuitous- 
ly available. Scientific methods of 
codification do not exclude or de- 
preciate the use of the legal materials 
or the professional techniques of 
applying them. They supplement 
them by (1) concentration on rele- 
vant facts; (2) thorough use of scien- 
tific and other relevant knowledge; 
(3) articulation of methods employed 
and steps taken so that (a) the best 
methods are used and (b) the various 
steps in the investigation can be re- 
traced and checked; (4) the entire 
procedure is carried on systemati- 
cally, and (5) a final record of rele- 
vant empirical science and ethical 
knowledge is provided. 

It is possible to argue that alleg- 
edly scientific methods add nothing 
but pretension to the traditional 
professional ones. It is possible to 
argue that the difference is not novel 
but only represents an emphasis. It 
is possible to argue that the difference 
is monumental and that the implica- 
tions for the functions of the legal 
profession in the future are revolu- 
tionary in the best sense. These issues 
cannot be discussed here. What is 
possible in this brief comment is to 
urge unbiased reflection on the im- 
portance of factual investigation in 
relation to legal problems and appre- 
ciation of the persistent use of avail- 
able knowledge and the best methods 
of research. 

Without elaboration of the divi- 
sions of the indicated factual-legal 


2. See generally, Jerome Hall, Theft, Law and 
Society (2d ed. 1952). 
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Department of Legislation 


researches which, in the writer’s judg- 
ment, are necessary to the production 
of the best possible code, the follow- 
ing outline may be suggestive: 

1. Intensive factual research into 
certain social problems regarding 
which legal controls are or should be 
employed, together with a critique 
of the relevant values. 

2. A thorough study of the rele- 
vant existing law. This includes not 
only its restatement, together with 
commentaries, but also its history 
and, especially, researches into its 
functioning.® 

3. Many legal problems would be 
formulated in the light of the two 
preceding stages of the work. Espe- 
cially important would be the dis- 


covery and formulation of problems 


which can in good measure be solved 
if available factual 
soundly employed. 
4. The relevant disciplines and 
sciences would be searched (and con- 
ferences of specialists and lawyers 
arranged) to provide the necessary 
information and knowledge, in the 


knowledge is 


light of which the provisions of the 
code would be drafted. 

5. A record should be provided 
which, in effect, would be the empir- 
ical scientific foundation and the 
rationale of the values upon which 
the code was constructed. The least 
advantage of such a record would be 
to facilitate pointed informed dis- 
cussion as well as improvement of the 


code in future years, as scientific and 
moral knowledge progressed. 

That scientific and other sound 
methods of research can be used very 
profitably in analysis and solution of 
legal problems is no longer a pious 
hope or exhortation. Several extant 
large-scale studies and numerous 
shorter ones supply specific concrete 
illustrations and supports of the 
above assertion. Their implications 
for other fields of law than the crimi- 
nal law and, consequently, for the 
functions of the Bar are very signifi- 
cant. 


3. As to the significance of the functioning of 
rules for both the understanding of present law 
and the discovery of needed reforms, see Hall, 
Theft, Law and Society (2d ed. 1952). 


Notice by the Board of Elections 


® The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 195! 
ending at the adjournment of the 
1956 Annual Meeting: 


Annual Meeting and 


Alabama Missourt 
Alaska New Mexico 
California North Carolina 
Florida North Dakota 
Hawaii Pennsylvania 
Kansas ‘Tennessee 
Kentucky Vermont 


Massachusetts Virginia 


Wisconsin 

Nominating petitions for all State 
Delegates to be elected in 1953 
must be filed with the Board of 
Elections not later than March 27, 
1953. Petitions received too late for 
publication in the March issue of 
the JourNAL (deadline for March 
issue, January 28; deadline for April 
issue, February 27; deadline for May 
issue, March $1) cannot be pub- 
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lished prior to distribution of bal- 
lots, fixed by the Board of Elections 
for April 3, 1953. Ballots must be 
returned by June 8, 1953. 


Forms of nominating petitions 
may be obtained from the Headquar- 
ters of the American Bar Associa- 
tion, 1140 North Dearborn Street, 
Chicago 10, Illinois. Nominating pe- 
titions must be received at the Head- 
quarters of the Association before 
the close of business at 5:00 p.M., 
March 27, 1953. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Asso- 
ciation in good standing and ac- 
credited to a State from which a State 
Delegate is to be elected in that year, 
may file with the Board of Elections, 
constituted as hereinafter provided, a 
signed petition (which may be in 
parts), nominating a candidate for 


the office of State Delegate for and 

from such state. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not 
a member in good standing. Each 
nominating petition must be ac- 
companied by a typewritten list of 
the names and addresses of the sign- 
ers in the order in which they ap- 
pear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

Boarp OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve. 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Common Method of Selling Close Corporation 
Hit by District Court 


= In selling closely-held corpora- 
tions at a profit, one approach has 
been to sell part of the stock to the 
purchaser and have the corporation 
redeem the rest of the stock from the 
seller. This technique was particu- 
larly useful where the prospective 
buyer couldn’t finance the purchase 
of all the shares from the seller. The 
corporation’s liquid assets were, in 
effect, used as part of the purchase 
price by having them paid to the 
seller in redemption of those shares 
which the buyer didn’t actually pay 
for himself. However, a recent dis- 
trict court decision, Zenz v. Quin- 
livan, —-—F. Supp. —— (N.D. Ohio, 
June 27, 1952), has thrown a monkey 
wrench into this combination sale- 
redemption technique. 

Here is how it came about. The 
tax success or failure of a stock re- 
demption depends on whether it will 
be construed as a sale or as an ordi- 
nary dividend distribution. If it is 
considered a sale, the difference be- 
tween the basis of the stock and the 
redemption price will be taxed as 
capital gain. If, on the other hand, 
the redemption is accomplished “at 
such time and in such manner” that 
it is “essentially equivalent to the 
distribution of a taxable dividend”, 
the entire redemption payment is 
taxable as ordinary dividend income 
to the extent made out of post-Febru- 
ary 28, 1913 earnings and profits. 
I.R.C. Section 115 (g) (1). 

The clearest case of a redemption 
essentially equivalent to a dividend 
would be a redemption of only part 
of the stock held by a sole stockholder 
of a corporation. His proportionate 
ownership of the corporation before 


and after the redemption is 100 per 
cent, even though the total number 
of shares is reduced. The redemption, 
therefore, has the same effect (apart 
from reducing the number of shares) 
as a dividend distribution in the 
same amount as the redemption pay- 
ment. 

At the other extreme, a clear in- 
stance of a nondividend redemption 
is described in the Treasury Regula- 
tions as the “cancellation or redemp- 
tion by a corporation of all of the 
stock of a particular shareholder, so 
that the shareholder ceases to be in- 
terested in the affairs of the corpora- 
tion”. Treas. Reg. 111, §29.115-9. 
For example, if a corporation had 
only two stockholders, A and B, and 
A wanted to withdraw, the result 
could be accomplished either by hav- 
ing B buy all of A’s shares or by hav- 
ing the corporation redeem all of A’s 
shares. If the corporation should re- 
deem all of A’s shares, leaving him 
with no interest in the corporation, 
the redemption would not be con- 
sidered a dividend distribution and 
A would realize the same capital gain 
either by way of redemption or by 
sale. See Wall v. United States, 164 
F. 2d 462 (4th Cir., 1947). 

The same approach has been used 
for making a sale where there is only 
a sole stockholder. Thus, if A wants 
to sell his wholly-owned corporation 
to B, he may first sell part of his 
shares to B. Then if the corporation 
redeems all of A’s remaining shares, 
the redemption would presumably 
fall within the nondividend category. 

That was believed to be the situa- 
tion until Zenz v. Quinlivan was de- 


cided. In that case, the taxpayer 


owned all 108 shares of stock of a 
corporation engaged in the general 
contracting business. She had inher- 
ited most of the stock from her hus- 
band and felt it advisable to sell the 
business. A buyer offered to purchase 
the corporation, but without its ac- 
cumulated surplus of $48,500. (Al- 
though the statement of facts does 
not indicate the exact reason for the 
buyer’s attitude, it is understandable 
why a purchaser would be reluctant 
to pay for earnings which would be 
subject to tax if subsequently dis- 
tributed as dividends.) The trans- 
action was therefore arranged as a 
sale of forty-seven shares to the pur- 
chaser, followed in about three weeks 
by the corporation’s agreement to 
redeem all the seller’s remaining 
sixty-one shares at a price roughly 
equal to the earned surplus. The tax- 
payer reported the gain from the sale 
and redemption of the 108 shares as 
capital gain, but the Commissioner 
treated the entire transaction as es- 
sentially equivalent to the distribu- 
tion of a taxable dividend. 


Taxpayer paid the asserted tax and 
sued for a refund. In the district 
court, she made two arguments. One 
was that the distribution was made in 
partial liquidation. The court dis- 
posed of this on the ground that 
there was no evidence of any contrac- 
tion of the corporation’s operations. 

The second argument was that the 
redemption of the sixty-one shares 
was governed by Sec. 29.115-9 of 
Treas. Reg. 111, particularly the sen- 
tence quoted above describing the 
clear case of a nondividend redemp- 
tion. The Commissioner claimed that 
the net effect of the transaction was 


to turn the earned surplus over to: 


the taxpayer as an ordinary divi- 
dend. The court found as a fact that 
taxpayer “desired to sell all of her 
stock and to cease all connections 
with the corporation”. But, it went 
on to say: “It appears that a cir- 
cuitous approach was then imple- 
mented which resulted in the end in 
plaintiff's receiving the earned sur- 
plus of the corporation and in” the 
buyers’ “being relieved of the neces- 
sity of purchasing the earned surplus 
with its incumbent tax liabilities. 


> 
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Plaintiff's reliance on Reg. 111, Sec. 
29.115-9 is therefore without merit.” 


The decision seems peculiar for a 
number of reasons. The court appar- 
ently gave weight to the private un- 
derstanding of the parties that the 
redemption of the sixty-one shares 
was to eliminate the surplus from the 
corporation. Actually, if the redemp- 
tion were recognized as valid, only 
61/108 of the surplus would have 
been withdrawn. The decision actu- 
ally had the effect of carrying out 
the private understanding in a way 
which the buyer couldn't have ac- 
complished otherwise. 

Secondly, the seller seems to have 
been left without anything against 
which to offset the basis of the shares 
which were redeemed. She no longer 
owns any shares in the corporation. 

Thirdly, the net effect of the trans- 
action was clearly equivalent to a 


National Conference 


# The 1952 annual meeting of the 
National Conference of Commis- 
sioners on Uniform State Laws was 
attended by ninety-five Commission- 
ers and seven associate members rep- 
resenting forty-five jurisdictions. The 
week-long conference was in session 
daily from Monday morning until 
Saturday an evening 


session on Wednesday. A special or- 


noon, with 


der of business was the consideration 
of certain model acts recommended 
by the American Bar Association's 
Commission on Organized Crime. 
Four Acts recommended by that 
Commission were approved by the 
Conference, namely, Model Anti- 
Gambling Act, Model Department 
of Justice Act, Model Police Council 
Act, Model State Witness Immunity 
Act. r 

In addition, the Conference re- 
sponded to other suggestions indi- 
cated by the American Bar Associa- 
tion’s Commission on Organized 
Crime, by preparing and approving 
a Model Act on Perjury and a Model 
Crime Commission 
Act. 
After completing its work on the 


Investigating 
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complete liquidation of the corpora- 
tion followed by a sale of the operat- 
ing assets. In any complete liquida- 
tion at a gain, there will necessarily 
be an element of earnings and profits, 
and yet the law specifically requires 
the entire gain to be taxed as a cap- 
ital gain. Why, then, should a trans- 
action so akin to a complete liquida- 
tion followed by a sale be treated like 
a dividend distribution? 

Fourthly, the Treasury’s own regu- 
lations specifically realize the impos- 
sibility of treating a redemption as a 
dividend where the stockholder gives 
up all interest in the corporation. 
Certainly, the net effect of the trans- 
action was to sever the taxpayer's 
interest in the corporation. 

Unfortunately for taxpayers, the 
Zenz v. Quinlivan decision, ques- 
tionable as it may be, has had more 


of Commissioners on 


six model acts in the field of criminal 
law, the Conference gave further 
consideration and final approval to 
drafts upon three subject matters 
which had been studied in detail at 
previous annual meetings, namely, 
Uniform Rules of Criminal Proce- 
dure, Uniform Blood Tests as Evi- 
dence of Paternity Act, and Uniform 
Single Publication Act. The last 
mentioned act is designed to limit 
recovery for libel, slander or invasion 
of privacy to one case in one juris- 
diction in which case the plaintiff 
may recover all his damages. 

The Conference also considered 
and approved amendments to three 
Uniform Acts which previously had 
been adopted. The Uniform CTom- 
mon Trust Fund Act was amended 
to set forth procedure unquestion- 
ably in compliance with due process 
of law, as indicated by recent judicial 
pronouncement. The Uniform Nar- 
cotic Drug Act was amended to in 
clude reference to additional syn 
thetically produced drugs, upon rec 
ommendation of the Bureau of Nar- 
cotics that in recent years such drugs 


important 
usually attributable to a district 
court case. The Interpretative Divi- 
sion in the Chief Counsel’s Office of 
the Internal Revenue Bureau here- 
tofore had been willing to issue 
favorable rulings in situations gener- 
ally similar to the Zenz facts. Once 


repercussions than are 


the Zenz decision was released, the 
Interpretative Division refused to 
issue rulings on this point. Thus, a 
weak district court decision has the 
regrettable effect of casting doubt on 
the consequences of all combined 
purchase-redemption agreements. 
That is the way the situation will re- 
main, unless and until the Bureau 
changes its mind again, possibly as 
the result of another or several other 
court decisions, which may not be 
for years. 


Contributed by Committee Member Leon Gold 


Uniform State Laws 


were being used in violation of the 
purpose and intent of the Uniform 
Narcotic Drug Act. Also certain 
amendments to the Uniform En- 
forcement of Support Act were 
adopted in compliance with recom- 
mendations from jurisdictions where 
that Act has been adopted. 

The Conference approved in final 
form previously authorized amend- 
ments to six sections of Article 1V 
of the Uniform Commercial Code. 

Consideration was also given by 
the Commissioners to the drafts of 
various other Uniform Acts which 
were taken up section by section. 
These Acts will appear upon the 
agenda of the Conference for further 
consideration at subsequent annual 
meetings. They include proposed 
uniform legislation with respect to 
the apportionment of estate taxes, 
a proposed Uniform Adoption Act, 
Rules of Evi- 
dence, a proposed uniform act deal 


proposed Uniform 


ing with the supervision of chari- 
table trusts, a proposed Uniform Un- 
claimed Property Act, and considera- 
tion to amendments to the Uniform 
Joint Tort Feasors Act. 









.~ ah =e 


au 


er 
be 


Id 


the 
rm 
ain 
En- 
ere 
om- 
ere 


nal 
nd- 
1V 
e. 
by 
s of 
Lich 
ion. 
the 
ther 
qual 
osed 
t to 
XeS, 
Act, 
Evi- 
Jeal- 
hari- 
Un- 
lera- 
form 





Activities of Sections 


and Committees 


SECTION OF 
ADMINISTRATIVE LAW 


# At the meeting of the Section of 
Administrative Law, held at the 
Clift Hotel, San Francisco, Septem- 
ber 16, the membership was ad- 
dressed by E. Blythe Stason, Dean 
of the Law School, University of 
Michigan. He discussed “Pre-Trial 
Procedures in Administrative Pro- 
ceedings”; he traced the history of 
pre-trial in judicial preceedings and 
noted the lag in the application of 
this technique in administrative pro- 
ceedings. At the present time, only 
fifteen states have any substantial 
pre-trial proceedings in adininistra- 
tive law matters, and, in Michigan, 
pre-trial of such matters is on a ten- 
tative and exploratory basis. There 
was discussion of the obvious dis- 
advantages of pre-trial proceedings 
and emphasis upon the need for con- 
tinued study. Discussion from the 
floor of the specific experience of 
Section members in pre-trial proceed- 
ings in administrative law matters 
followed Dean Stason’s remarks. 
These remarks included note of a 
case handled by one of the Section 
members which involved introduc- 
tion of over one million documen- 
tary exhibits. 

Organizational and by-laws chang- 
es were adopted by the Section sub- 
ject to approval by the House of 
Delegates, as follows: Annual dues 
are to be increased from $3 to $5, 
particularly by reason of the cost 
of printing of the Bulletin; terms of 
officers, commencing with those tak- 
ing office at the conclusion of the 
1952 Annual Meeting, are to be en- 
larged from one to two years. 

The Committee on Federal Hear- 
ing Examiners reported on H.R. 
5941 of the 82d Congress to provide 
for the removal of federal hearing 


examiners, in addition to the method 
provided by Section 16 of the Admin- 
istrative Procedure Act, by the pro- 
cedures established for loyalty cases. 
The Section approved the Commit- 
tee recommendation that, in the 
event similar legislation be intro- 
duced in the next Congress, author- 
ity be sought from the House of 
Delegates authorizing the Section of 
Administrative Law to oppose such 
legislation in the Congress. 

With reference to S. 17, passed by 
the Senate and pending before the 
House of Representatives at the 
termination of the 82d Congress, 
the Section approved the report of 
the Committee on Uniform Rules 
of Procedure and recommended that 
the problem of uniformity of rules 
be given attention through the 
broader approach to problems of ad- 
ministrative procedure which is con- 
templated under the recommenda- 
tion of the Judicial Conference of 
the United States, made in 1951. The 
Judicial Conference has  recom- 
mended to the President that a con- 
ference of representatives of federal 
administrative agencies and of the 
Bar be held for the purpose of con- 
sidering improvements in agency 
procedures. 

On S. 1770, to repeal exemptions 
to the Administrative Procedure Act 
which have been adopted by specific 
legislation in the years since the 
adoption of that Act, the report of 
a special committee to restudy te 
bill recommended that the Section 
actively support the bill, which has 
passed the Senate and is pending be- 
fore the House. The recommenda- 
tion was adopted by the Section, but 
requires no further action of the 
House of Delegates which previously, 
in September, 1951, endorsed the 


measure. 


S. 2293, providing for a Code of 
Conduct for Government Employees, 
provoked particular discussion. This 


bill was introducec by Senator 
Humphrey, and has been the most 
controversial subject considered by 
the Committee on Administrative 
Practitioners, Admission and Ethics. 
The bill aims at an elevation in 
morals of employees in the various 
departments, and covers lawyer-em- 
ployees and nonlawyers as well. After 
considerable discussion of the possi- 
bility of defining and legislating 
morals in the matter of the relation- 
ship of government employees to the 
public, the following resolutions, of- 
fered by George Maurice Morris, of 
Washington, D. C., were adopted: 
Resotvep that the Section of Ad- 

ministrative Law notify the Board ol 

Governors with respect to the bill S. 

2293, referred to the Section, that 

the Section disapproves the bill in 

its present form; that in addition, 
the Section’s committee be authorized 
and requested to state those aspects of 
the bill which lead to the conclu- 
sion of disapproval; and further, that 
the committee in preparing the re- 
port for submission to the Board of 

Governors specify those aspects of 

the bill with which the committee 

finds itself in principle in agreement. 

Resotvep that the committee be 
authorized and requested to continue 
its study of the problem to see what 
recommendations for legislation may 
be made. 

H.R. 5054 would validate adminis- 
trative proceedings not held before 
a federal hearing examiner in those 
cases where hearing before such an 
examiner had not been requested. 
The bill is proposed, it is under- 
stood, by the Interstate Commerce 
Commission because of the decision 
in Riss & Co. v. United States 341 
U.S. 907. That case held that pro- 
ceedings upon an application for a 
certificate of public convenience and 
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necessity for motor carriers must be 
held in accordance with the Ad- 
ministrative Procedure Act, and spe- 
cifically before a federal hearing ex- 
aminer. Upon recommendation of 
the Council of the Section, it was 
resolved that the Section neither fa- 
vors nor opposes passage of the bill. 

With respect to the several bills 
relating to review by the courts, and 
more particularly the Court of 
Claims, of findings of federal con- 
tracting officers—given finality under 
the standard “disputes clause’ of 
government contracts—the Section 
recommended that the House of 
Delegates adopt the following resolu- 
tion: 

Reso.vep, That in the opinion of 
the American Bar Association, de- 
terminations of federal contracting 
officers and reviewing officials under 
“finality clauses” of government con- 
tracts should be subject to judicial re- 
view in accordance with criteria of 
judicial review of the Administrative 
Procedure Act; and the Section of 
Administrative Law is authorized and 
directed to advance appropriate leg 
islation to that end. 

There was proposed to the Sec- 
tion that it seek leave to appear as 
amicus curiae in three separate mat- 
ters pending in the federal courts in 
which questions relating to the Ad- 
ministrative Procedure Act have 
been raised. With respect to the first 
of these, the Steinberg case, now 
pending in the United States Court 
of Appeals for the District of Colum- 
bia Circuit, the Council of the Sec- 
tion voted not to seek leave to appear. 
Support of the Section was sought 
respecting certain questions as to the 
certification and selection of hearing 
examiners. The Council’s action 
was taken by reason of the existence 
of collateral questions which had led 
the District Court to dismiss the 
proceeding. 

In the second case, that of Duche 
& Co. v. United States, now pending 
on petition for certiorari in the Su- 
preme Court of the United States 
(No. 128, O.T. 1952), the Section 
adopted the following resolution: 

Resotvep, That, the Standing Com 
mittee on Customs Law having 
brought to the attention of the Coun- 
cil the pending case of T. M. Duche 
v. United States, now pending upon 
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petition for certiorari in the Supreme 
Court of the United States, and the 
Council having considered the advis- 
ability of the appearance amicus 
curiae of the Association through the 
Section of Administrative Law in 
support of the granting of the peti- 
tion for certiorari, and it appearing 
that there is insufficient time for the 
consideration and report by a com- 
mittee of the Section, together with 
approval by the Section and House of 
Delegates and preparation of a brief 
prior to the time upon which the 
Supreme Court may be expected to 
rule upon the petition—the Council 
taking cognizance, nevertheless, of the 
importance of the principles involved 
in the case—the Council recommends 
that the Section do not seek to inter- 
vene in respect of the granting of the 
petition for certiorari, but that the 
matter be referred to an appropriate 
committee of the Section by the Chair- 
man to study the case and to report 
to the Council whether request should 
be made to the Board of Governors 
for permission to intervene at a later 
stage of the proceeding, or whether 
other action respecting the principles 
involved may be warranted. 

The membership of the Section 
defeated a resolution of the Council 
that the Section appear as amicus 
curiae in the case of Ramspeck v. 
Federal Trial Examiners Conference, 
now pending on petition for certio 
rari in the Supreme Court of the 
United States. In that case, the 
United States District Court, af- 
firmed by the United States Court 
of Appeals for the District of Colum- 
bia Circuit, has held regulations of 
the Civil Service Commission under 
Section 11 of the Administrative 
Procedure Act invalid as in conflict 
with the Act and its provisions for 
independence of examiners, rotation 
of examiners, and multiple grading 
(and pay) of hearing examiners 
which affects rotation as provided by 
the Act. 

Officers elected were: John W. 
Cragun, Washington, D. C., Chair- 
man; Robert M. Benjamin, New 
York City, Vice Chairman; Patricia 
H. Collins, Washington, D.C., Secre- 
tary. Members of the Council elected 
for the full term were Reuben Hall, 
Boston, Massachusetts, and E. Blythe 
Stason, Michigan. Section Delegate 
elections included election for the 


remainder of the term expiring at 
the end of the 1952 Annual Meeting 
of Robert M. Benjamin, New York, 
and for the full term of Ashley Sell- 
ers, Washington, D.C. Elected to the 
Council to replace Mr. Sellers for 
the balance of that Council term is 
G. Rufus Poole, Washington, D.C. 
Retiring Chairman Charles B. Nut- 
ting, Pittsburgh, Pennsylvania, be- 
comes a member ex officio of the 
Council of the Section. 


SECTION OF INTERNATIONAL 
AND COMPARATIVE LAW 


=» The high point of the Section’s 
San Francisco program was the ad- 
dress by John Foster Dulles on 
“National Unity in Foreign Policy”. 
Delivered before a capacity audience 
before the annual luncheon held 
jointly with the Junior Bar Confer- 
ence, the address focused attention 
on giving bipartisanship in foreign 
affairs a more clearly defined status. 

As Mr. Dulles mentioned, this Sec- 
tion has recently created a commit- 
tee, with Paul Carrington, of Dallas, 
Texas, as chairman, which is already 
actively working on this problem. He 
emphasized, however, that “a solu- 
tion involves constitutional problems 
relating to the President's unique 
powers over the conduct of foreign 
relations and the status of Congress 
as an equal and co-ordinate branch 
of our Government”. The aforemen- 
tioned work is co-ordinated with 
that of the Section’s Committee on 
Constitutional Aspects of Interna- 
tional Agreements, with Edgar Turl- 
ington, of Washington, D. C. as chair- 
man, which is studying the power of 
the President to make executive 
agreements. 

In the House of Delegates, the 
Section, while agreeing that the pow- 
er of the President to make execu- 
tive agreements should be restricted, 
unsuccessively opposed the resolu- 
tion on a constitutional amendment 
proposed by the Standing Committee 
on Peace and Law Through United 
Nations. Nevertheless, the Section’s 
efforts to be of greater help in the 
whole field will go forward. 

Also in the House, the Section’s 
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resolution was approved that the 
Association recommend that our 
Government take steps to call a con- 
ference of the member nations of the 
Permanent Court of Arbitration to 
try to increase its usefulness, particu- 
larly with respect to international 
private claims arising out of acts of 
expropriation. Submissions to the 
jurisdiction of the Court would be 
voluntary. 

The members and guests of the 
Section were deeply moved by the 
address of Sir Godfrey Russell Vick 
on “West Berlin”. He described con- 
ditions in the “courts” across the 
street from West Berlin. 

Almost all of the forty-one com- 
mittees of the Section reported. Of 
particular interest was the report of 
the Committee on Pacific Settlement 
of International Disputes, under the 
chairmanship of Whitney R. Harris, 
of Dallas, Texas, summarizing devel- 
opments in that field during the 
past year. In fact the annual pro- 
ceedings should be regarded as a 
“must” by all lawyers interested in 
foreign affairs or in international or 
comparative law, because of the cali- 
ber of the work done by the commit 
tees and the wide scope of their 
annual review of developments in 
their fields. 

Local and state bar leaders were 
also urged by F. Trowbridge vom 
Baur, of Chicago, Vice Chairman of 
the Committee on Coordination with 
State and Local Bar Associations, to 
avail themselves of the written ma- 
terials (and, perhaps later, speakers) 
which the Section and the District 
of Columbia Bar are making avail- 
able. 

The annual Comparative Law 
Breakfast deserves an article of its 
own because of the provocativeness 
of the speeches. 

The present officers of the Section 
were re-elected pursuant to a two- 
year term policy. Judge John J. 
Parker was elected Section Delegate 
to the House of Delegates for a two- 
year term and Sam Baggett, of Bos- 
ton, Massachusetts, and Whitney 
Harris, of Dallas, Texas, were elected 
to four-year Council terms. 


SECTION OF PATENT, 
TRADE-MARK AND 
COPYRIGHT LAW 
= The meetings of this Section 
at the 1952 Annual Meeting, pre- 
sided over by Chairman Norman N. 
Holland, provided an interesting va- 
riety of panel discussions, debate on 
committee reports and addresses by 
distinguished visitors. 

Major attention was given to the 
new Patent Act of 1952, which re- 
vises and codifies the patent statutes. 
This Act was discussed by a panel 
including P. J. Fedrico of the Patent 
Office, Bertram Mann and Jennings 
Bailey. The panel pointed out that 
in this Act Congress has again taken 
a favorable attitude toward patents, 
and has expressed itself on several 
subjects on which there has been 
recent confusion in the courts, in- 
cluding provisions which overrule 
the “flash of genius’ theory, and re 
instate the doctrine of “contributory 
infringement”. 

An appeal was made that all law- 
yers and courts apply this new Act 
in the liberal manner intended by 
Congress in carrying out its constitu 
tional power to “promote the prog- 
ress of useful arts’’. 

A panel on copyrights moderated 
by Judge Leon R. Yankwich, of Los 
Angeles, discussed such matters as 
the notice and renewal provisions of 
the Copyright Act, and a proposed 
law to broaden protection on sound 
recordings. John Schulman, of New 
York City, reported on the new 
treaty which will facilitate interna- 
tional copyrights, if ratified. 

A trade-mark symposium, under 
Chairman Wallace H. Martin, dis- 
cussed trade-mark procedures and 
the protection of trade-marks under 
treaties. A committee reported that 
the model bill governing state trade- 
marks has been adopted by nine 
states. 

The American Group of the In- 
ternational Association for the Pro- 
tection of Industrial Property, under 
its president, John D. Myers, of Phil- 
adelphia, heard a report on the 
Vienna Conference and set up a 
committee to consider inviting the 
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conference to the United States in 
1954. It also arranged for a co-ordi- 
nating committee to prepare pro- 
posals for changes in the Interna- 
tional Convention, the proposals to 
be presented at a forthcoming inter- 
national diplomatic conference. 


John A. Marzall, Commissioner 
of Patents, in his report on the 
Patent Office, discussed the progress 
which has been made in bringing 
business to a current status, and in 
returning the office fully to its former 
quarters in the Commerce Building. 

Dean O. S. 
George Washington Law School, re- 
Patent 
Foundation, which will serve to 


Colclough, of the 


ported progress on the 
gather and disseminate impartial 
information about the patent sys- 
tem. 

Roland A. Anderson, Chief of the 
Patent Branch of Atomic Energy 
Commission, reviewed the patent ac- 
tivities of the commission. 

On the lighter side, a diverting 
and interesting talk was given by 
Judge Homer T. Bone, of the United 
States Court of Appeals for the Ninth 
Circuit. 

Action on committee reports in- 
cluded the following: 

Passed a resolution which deplores 
the increasing severity of the proofs 
required (especially from junior 
parties) in interferences, and requests 
the Patent Office and the courts to 
apply general rules of evidence; 
approved some general principles 
which can be applied to agreements 
between employers and employees 
relating to inventions, to make such 
agreements fair to both parties; 
adopted a resolution recommending 
legislation which will remove the 
power of the Commissioner of Pat- 
ents to permit nonlawyers to prac- 
tice before the Patent Office; passed 
a resolution recommending amend- 
ments to the tax laws that will pro- 
vide more equitable taxation of pat- 
ent rights. 

The Section enjoyed the splendid 
entertainment, the many extracur- 
ricular activities and fine weather 
provided by the bar associations of 
San Francisco and vicinity. 
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SECTION OF 
TAXATION 
®# In advance of the open business 
meetings of the membership held 
at the 1952 Annual Meeting, the offi- 
cers, Council members, and com- 
mittee chairmen screened the reports 
and recommendations of the thirty- 
five committees of the Section. 
Thereafter, the reports and recom- 
mendations were presented at the 
regular business meetings. Items of 
special interest were: 

(a) A proposed comprehensive re- 
vision of Internal Revenue Code 
provisions 
ships. 

A proposal to amend the rules 
of the United States Tax Court 
to permit joinder of parties in 


relating to partner 


(b 


cases involving like issues of law 
and fact. 

(c) A proposal relating to exemp 
tion of pre-1951 income of ‘feeder 
corporations”. 

(d) A tentative proposal for compre- 
hensive revision of the law taxing 
income of estates and trusts, in 
cluding coverage of the so-called 
“Clifford Rules” in the statute 
proper. 

(e) A proposal to exempt meals, lodg 
ing and like “fringe benefits” 
from the requirement for with 
holding of taxes. 

(f) A proposal to give capital gain 

treatment to gains and losses on 

purchase money obligations. 

A proposal for the establishment 

of an independent board to ad 

minister relief provisions of 
the excess profits tax law, co 
ordinated with a_ proposal to 
add relief provisions to take care 
of hardship 
covered by 


— 


(g 


circumstances not 
existing relief pro 


visions. 
(h) A proposal to eliminate applica 
tion of transfer taxes where 


change of partnership personnel 
results in mere nominal change 
of ownership. 
\ proposal that while stamp taxes 
be required upon an issuance of 
stock in certain reorganizations, 
the element of double tax re- 
sulting from the present require 
ment for transfer taxes in the 
same transaction be eliminated. 
A proposal to eliminate per coun 
try limitation on foreign tax 
credit under I.R.C. 131 (b). 

In deference to the request of the 
President of the American Bar As- 
sociation, directed to Section Chair- 


(i 


~ 


men, those of the foregoing resolu- 
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tions requiring approval by the 
House of Delegates will be presented 
at the February meeting in Chicago. 

The Section was fortunate to have 
as its speaker at luncheon on Septem 
ber 13, Walter L. Pope, Judge of 
the United States Court of Appeals 
for the Ninth Circuit. Judge Pope 
analyzed the difficulties of obtaining 
prompt and final court decisions in 
federal tax cases, and suggested the 
broad outlines of a possible solution 
through the establishment of a tax 
court of appeals. 

At the luncheon on September 14, 
the Section was fortunate in having 
Norman Sugarman, Assistant Com- 
Internal Revenue, as 
its speaker. Mr. Sugarman gave a 


missioner of 


comprehensive analysis of arrange 
ments for implementation of the 
President's Reorganization Plan, and 
answered a number of questions di- 
rected to him by the audience. He 
was accompanied and assisted by 
John Littleton, Head of Analysis 
Branch of the Technical Planning 
Division of the Bureau of Internal 
Revenue. 

Tuesday, September 16, was de- 
voted entirely to a combination 
symposium and panel discussion on 
the Income Taxation of Trusts and 
Estates with Lloyd W. Kennedy, of 
Chicago, presiding. The program 
started with a talk by Albert Mann 
heimer, of New York City, who set 
the pace for a full day of very 
interesting discussions. Mr. Mann 
heimer was followed by Walter L. 
Nossaman, of Los Angeles, who dis- 
cussed the community problems in- 
herent in the taxation of trusts and 
estates. Professor Stanley S. Surrey 
of Harvard University Law School, 
summarized the American Law In 
stitute proposals relating to the in 
come taxation of trusts and estates. 
The 


James B. Lewis, recently appointed 


addresses were concluded by 
as a Special Assistant to the Chief 
Counsel of the Bureau of Internal 
Revenue, who discussed problems re- 
lating to the taxation of trusts and 
estates from the Government's point 
of view. 


Written questions were assigned 


to various members of a panel con- 
sisting of the four main speakers 
together with Vance N. Kirby, Legis- 
lative Counsel to the Treasury, Pro- 
fessor William Warren, of Columbia 
University Law School, and Lloyd 
W. Kennedy, of Chicago. 

On Wednesday, September 17, a 
special session was devoted to State 
and Local Tax Problems. Robert S. 
Cushman, of Chicago, Chairman of 
the Committee on State and Local 
Taxes, presided over the meeting. 

George D. Brabson, tax attorney 
of The Ohio Oil Company, spoke on 
the subject of “Situs and Allocation 
of Municipal Income and Excise 
Taxes”. 

Following Mr. Brabson, Professor 
Malcolm M. Davisson, of the Uni- 
versity of California, discussed “‘In- 
ter-County Equalization of Assess- 
ments in California”. 

Dixwell L. Pierce, Secretary of the 
California State Board of Equaliza 
tion, concluded the meeting with a 
discussion on “Problems in Connec- 
tion with New Sources of Revenue 
for Local Governments”. 

The Second Annual Dinner Dance 
of the Section was held on the eve- 
ning of September 15. A delighted 
group of members and their ladies 
evidenced their thorough enjoyment 
of the unusually fine entertainment 
and dance music. 

The Section wishes to express its 
deep appreciation for the very fine 
Arthur H. Kent, 
Francisco, Chairman of the Over-all 


work of of San 
Committee on Arrangements for the 
San Francisco Meeting, and also ot 
Harold E. Haven, of San Francisco, 
Chairman of the Dinner Dance Com- 
mittee. 

The following officers and council 
members were elected for the coming 
Chairman, Tar- 
leau, New York City; Vice Chairman, 


year: Thomas N. 
A'lan H. W. Higgins, Boston; Secre 
tary, Walter D. Slowinski, Washing- 
ton, D.C.; Section Delegate to the 
House of Delegates, Morton P. Fish- 
er, Baltimore, Maryland; 
Members for a four-year term, Mark 


Council 


H. Johnson, New York City; James 
S. Y. Ivins, Washington, D.C. 
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Conference on Personal Finance Law 


Meets in San Francisco 


® Celebrating the twenty-fifth year 
of its organization, the Conference 
on Personal Finance Law held its 
annual meeting at the Bellevue Ho- 
tel in San Francisco on September 15. 
For the seventh successive year, four 
representatives of the Junior Bar, 
selected by that Conference, pre- 
sented a debate. The question de- 
bated was whether Article 9 of the 
Uniform Commercial Code should 
be enacted by the mythical State 
of Franklin. 

Members of the Junior Bar partic 
ipating were: Charles H. Burton, 
of Washington, D. C.; Stanley B. Bal 
bach, of Urbana, Illinois; Donn 
Norcutt Gregory, of Tampa, Flor- 
ida; and Thomas G. Greaves, ]r., 
of Mobile, Alabama. 

Judging the debate were: William 
C. Mathes, Judge of the United 
States District Court for the South- 
ern District of California; Professor 
Grant Gilmore, of Yale University 
School of Law; and William W. Gib- 
son, a member of the House of 
Delegates from Minnesota. 

As a special feature of the meeting, 
the Conference made recognition of 
the twenty-five years of distinguished 
service to the work of the Conference 
and the contribution to its success 
made by Reginald Heber Smith, of 
Boston, Frank L. Hinckley, of Provi- 
dence, and Jackson R. Collins, of 
New York City. A scroll was pre- 
sented to each cf its three distin- 
guished charter members reciting 
that it was presented with affection- 
ate appreciation of long and faithful 
devotion to the duties assumed on 
behalf of the membership of the 
Conference, by reason of which, in 
large part, the Conference has ex- 
panded and developed material as- 
sistance to the legal profession. 

The awards were presented by 
James C. Sheppard, of Los Angeles, 
the Chairman of the General Com- 
mittee of the Conference, who made 
the following remarks concerning 





the respective recipients: 


REGINALD HEBER SMITH 

With rare good judgment, unselfish 
devotion, and the skill of an able law 
yer, knowing the law in its broadest 
sense, he has with patience partici- 
pated in the origin and growth of the 
Conference, ever zealous of its impor 
tance, conscious of its purpose, and 
possessing a keen perception of its 
unlimited horizons, he has served first, 
as one of the founders, and, now as 
the President of our Conference. 


FRANK L. HINCKLEY 

Unceasing in his devotion to the 
work of the Conference, constant in 
attendance in its Sessions, he has, with 
the tenacity of the good Yankee that 
he is, constrained us to hold fast to 
that which is good, being sure that our 
foundations are firm and that the tree 
which he helped to plant brings forth 
only good fruit, he has given a portion 
of twenty-five years of his life to the 
work of the Conference. 


Jackson R. CoL.ins 

Indefatigable by constant effort, 
patient even to the point of exhaus 
tion, a pioneer in raising the standards 
of law and ethical conduct in the un- 
plowed field of consumer credit, he 
has, first as a founder, and for twenty- 
five years as its Secretary, worked un 
ceasingly, devotedly, combining a sense 


of proportion with a zeal for accom- 

plishment. 

The Conference has for its pur- 
pose research and discussion in the 
principles of law embracing the 
broad field of consumer credit. It 
affords a forum at which all inter- 
ested lawyers may meet annually 
and exchange opinions in conjunc- 
tion with the American Bar Associa- 
tion’s Annual Meeting. Its members 
come from each of the forty-eight 
states. 

The officers and members of the 
General Committee of the Confer- 
ence are: Reginald Heber Smith, 
Boston, Massachusetts; James C. 
Sheppard, Los Angeles, California; 
Hugh M. Foster, Jr., Los Angeles, 
California; George L. Gisler, Kan- 
sas City, Missouri; Al M. Heck, San 
Antonio, Texas; Frank L. Hinckley, 
Providence, Rhode Island; Stewart 
Lynch, Wilmington, Delaware; W. 
Carloss Morris, Jr., Houston, Texas; 
Charles H. Paul, Seattle, Washing- 
ton; Paul H. Sanders, Nashville, 
Tennessee; Randolph W. Thrower, 
Atlanta, Georgia; and Paul H. Wil- 
liams, Washington, D. C. 








George Shimmon 


Award for twenty-five years’ distinguished service is presented to Frank L. Hinckley 


by Chairman James C. Sheppard. 
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Antitrust LAW—“Antitrust 
Enforcement by Private Parties: Anal- 
ysis of Developments in the Treble 
Damage Suit:” This note in the Yale 
Law Journal for June-July, 1952 
(Vol. 61-No. 6; pages 1010 to 1062), 
is an extensive discussion and anal- 
ysis of treble damage decisions past 
and present. In the same issue there 
is a note entitled “Local Monopoly 
in the Daily Newspaper Industry”. 
(pages 948 to 1009) and two leading 
articles on the oil business, one by 
two economists, Joel B. Dirlam, of 
North Stoningham, Connecticut, and 
Professor Alfred E. Kahn of Cornell 
University, entitled, “Leadership and 
Conflict in the Pricing of Gasoline” 
(pages 817-855) and the other by 
Professor Eugene V. Rostow of Yale 
Law School, with Arthur S. Sachs, 
a third-year Yale Law student, en- 
titled, “Entry Into the Oil Refining 
Re- 


examined.” Professor Rostow is the 


Business—Vertical Integration 
author of the highly controversial 
book “A National Policy for the Oil 
Industry” published in 1948. (Ad- 
dress: Yale Law Journal, 401A Yale 
Station, New Haven, Conn.; price 
for a single copy: $2.00.) 


Banxrurtcy_The Journal of 
the National Association of Referees 
in Bankruptcy for July, 1952 (Vol. 26 
—No. 3) contains two valuable ar- 
ticles. One is by De Forest Billyou, 
of the New York Bar, entitled “Pri- 
ority Rights of Preferred and Com- 
mon Shares in Bankruptcy Reorgan- 
ization” (pages 67 to 70). This piece 
was first published in the Harvard 
Law Review (Vol. 65—No. 1; pages 
93 to 105). The other is the “Report 
of the American Bar Association’s 
Committee on Bankruptcy” (pages 
85 to 90). This report is also re- 
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printed. It first appeared in the 
March, 1952, issue of The Business 
Lawyer (Vol. 7-No. 2). The report 
is the work of John Gerdes, Chair- 
man and M. William Bray, James S. 
Conley, Henry S. Drinker, Fred J. 
Eden, Charles B. Feibleman, Henry 
S. Fraser, Richard B. Hooper, Daniel 
James, Carter Kissell, William A. 
McAfee, Joseph T. Metzer, Jr., Al- 
bert J. Meserow, James W. Moore, 
Grier D. Patterson, Referees in Bank- 
ruptcy John K. Rickles and Estes 
Snedecor, Austin T. Stickells, Edwin 
S. Sunderland, Homer A. Woods, 
and Dudley L. Miller, Secretary. Fon 
copies of the Journal write: Robert 
J. Clendenin, 333 Federal Building, 


Peoria 1, Illinois. 


Evwence—in the April, 1952, 
Vanderbilt Law Review (Vol. 5-No. 
3; pages 275-607) there is “A Sym- 
posium on Evidence”. Orie L. Phil- 
lips, Chief Judge of the United 
States Court of Appeals for the 
Tenth Circuit writes the Foreword 
(pages 275-276). Professor Edward 
W. Cleary of the University of II- 
linois Law School writes on “Evi- 
as a Problem in Communi- 
cating” (pages 277-295). Professor 
Charles T. McCormick of Tex- 
as Law School writes on “Judicial 
Notice” (pages 296-323). The piece 
by Professor McCormick will appear 
as a chapter in his forthcoming brief 
treatise on evidence to be published 
by the West Publishing Company. 
(In the May-June number of the 
Northwestern Law Review (Vol. 47 
No. 2; pages 177-197), Professor Mc- 
Cormick published a piece entitled 
“The Scope and Art of Cross-Exam- 
ination”, which presumably will con- 
stitute another chapter in his new 
evidence book.) In the April issue 


dence 


of the Vanderbilt Law Review Dean 
Alfred L. Gausewitz of New Mexico 
Law School writes on “Presumptions 
in a One-Rule World” (pages 324- 
343). Professor Jerome Michael of 
Columbia Law School and Mortimer 
J. Adler, Professor of the Philosophy 
of Law at the University of Chicago, 
collaborate on an article entitled 
“Real Proof” (pages 344-384). Ap- 
parently this piece is to be published 
in four parts and Part I appears in 
the April issue. Professor Herman L. 
Trantman of Vanderbilt Law School 
writes on “Logical or Legal Rele- 
vancy—A Conflict in Theory” (pages 
385-413). Dean Mason Ladd of Iowa 
Law School writes on expert testi- 
mony (pages 414-431) and Professor 
John M. Maguire of Harvard Law 
School, with Jefferson E. Hahesy, of 
the 1951 Harvard Law School class, 
writes on “Requisite Proof of Basis 
for Expert Opinion” (pages 432 to 
150). Professor Edmund M. Morgan, 
retired from Harvard and now Frank 
C. Rand Professor of Law at Van- 
derbilt Law School, writes on “Dec- 
larations Against Interest” (pages 
151 to 478). Professor Judson F. Falk- 
nor of California Law School writes 
on “Self-Incrimination _ Privilege: 
Links in the Chain” (pages 479-506). 
Dean William Wicker of Tennessee 
Law School writes on “Some Devel- 
opments in the Law Concerning Con- 
fessions’” (pages 507-522). Dean Zel- 
man Cowen of Melburne Law School 
writes on “The Admissibility of Evi- 
dence Procured Through Illegal 
Searches and Seizures in British Com- 
monwealth Jurisdiction” (pages 523 
to 548). Jack Streeter, District Attor- 
ney at Reno, Nevada, and Melvin M. 
Belli, of the San Francisco Bar, write 
on “The Fourth Degree: The Lie De- 
tector” (pages 549-559). Professor 
Thomas F. Green, Jr., who won the 
Ross Essay prize in 1940 for his 
article on “Evidence Rule-Making 
Power” (26 A.B.A.J. 482), writes on 
“Federal Civil Procedure Rule 43 
(a) (pages 560-580). Harry D. Nims, 
of New York City, has an article 
entitled “Some Comments on the Re- 
lation of Pre-Trial to the Rules of 
Evidence” (pages 581 to 588). The 
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evidence symposium concludes with 
a note by Lloyd S. Adams, Jr., Editor 
in Chief of the Vanderbilt Law Re- 
view, and Mary Elizabeth Polk, an 
editor, on “Privileged Communica- 
tions—Some Recent Developments” 
(pages 590 to 607). Devoting an en- 
tire issue of a law review to one sub- 
ject in this way involves a great deal 
of work in selecting writers, topics 
and editing. For the busy lawyer find- 
ing so many phases of one field in- 
telligently discussed in one issue is of 
sO great assistance, one could wish 
that more law reviews followed this 
pattern. Vanderbilt is to be congratu- 
(Ad- 
dress: Vanderbilt Law Review, Nash- 


lated for this evidence issue. 


ville 5, Tenn.; price for a single copy: 
$2.00). 


Lasor LAW-In Vol. 4—No. 1 
of the Washington and Lee Law Re- 
view there is an article by Charles F. 
Bagley, Jr., of Huntington, West Vir- 
ginia, entitled “Suits Against Labor 
Organizations Under Section 301 of 
the Labor Management Relations 
Act.” Since this act is the Taft-Hart- 
ley Act, the piece is very timely and 
valuable. (Address: Washington and 
Lee Law Review, Lexington, Va.; 
price for a single copy: $1.00.) 


Mauurary JUSTICE—“One 
Year of the Uniform Code of Mili- 
tary Justice: A Report of Progress”: 
In the July, 1952, Stanford Law Re- 
view (Vol. 4—No. 4; pages 491-508), 
Bernard Landman, of Indianapolis, 
Indiana, discusses three major facets 


of military law: (1) the three types of 
military courts with primary empha- 
sis upon the appeal procedure from 
each type of court; (2) the newly es- 
tablished United States Court of 
Military Appeals and a discussion of 
the leading opinions of that court; 
and (3) the role of the military ap- 
pellate defense counsel who repre- 
sents the accused during the appeal. 
The article is designed to acquaint 
the practicing attorney with the fun- 
damentals of military courts martial 
and to emphasize the two major in- 
novations of the new Uniform Code: 
The United States Court of Military 
Appeals and the rights and duties of 
military appellate counsel. The ar- 
ticle discusses the approach, develop- 
ment and divergence of the Court of 
Military Appeals through its opin- 
ions on such major issues as the scope 
of appellate review, the meaning of 
“substantial evidence”, the power of 
the court, the requirement that prop- 
er and adequate instructions on the 
law be given to the court martial, the 
similarity between civilian and mili- 
tary court procedure, and the creation 
of the doctrine of “military due proc- 
ess” to be co-extensive with the rights 
under the 
Fifth Amendment. The author con- 


ordinarily guaranteed 
cludes that the greatest benefit of the 
Court of Military Appeals has been 
its influence in loosening the mili- 
tary concept of “code” law by add- 
ing to the “black and white” inter- 
pretation the “gray” field of substan- 
tial justice. Although all the ills of 
military justice have not been cured 
by the new code, it has, in his opin- 
ion, provided a sound workable 
foundation for future development. 


Commnittee on Law Lists 
= At a meeting held on August 23, 1952, the Standing 
Committee on Law Lists of the American Bar Associa- 
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(Address: Stanford Law Review, 
Stanford, Calif.; price for a single 
copy: $1.25.) 

Attention is called to the report of 
the Committee on Military Law of 
the Bar Association of the [vistrict 
of Columbia, signed by Thoinas H. 
King, as Chairman, and Warren E. 
Miller, as Secretary, Washington 6, 
D. C., at pages 359-360 of the Journal 
of the Bar Association of the District 
of Columbia, for August, 1952 (Vol. 
19-No. 8). This committee has 
studied House Bill. H.R. 5996 which 
extended jurisdiction of disability 
review boards and put a limit of $300 
on counsel fees and opposed it in the 
last Congress. It calls attention to the 
fact that military law includes not 
only military justice but also dis- 
ability retirement and physical evalu- 
ation boards and innumerable other 
boards such as the Board for the Cor- 
rection of Military or Naval Records 
to several of which the Administra- 
tive Procedure Act may not apply. 
This District of Columbia Commit- 
tee wants the American Bar Associa- 
tion to create a Committee on Mili- 
tary Law to study such matters as it 
believes the present American Bar 
Association Committee on Military 
Justice “does not cover the many oth- 
er phases of military law”. (Address: 
The Bar Association of the District 
of Columbia, Inc., 1044 Washington 
Building, Washington, D. C. 

In the Vanderbilt Law Review for 
December, 1952, there is to be a sym- 
posium on military justice. The lead- 
ing article in the issue will be by 
Professor Edmund M. Morgan, the 
draftsman of the Uniform Code of 
Military Justice. 


tion revoked the certificate of compliance which was 
issued on September 15, 1951, to the Central Guarantee 
Co., Inc., 141 West Jackson Boulevard, Chicago, Illinois, 
covering the March, 1952, edition of: CoRPORATION AND 


ADMINISTRATIVE LAWYERS DIRECTORY. 
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BAR ACTIVITIES 


Paul B. DeWitt - 


Editor-in-Charge 








ws The finals of the Third Annual 
National Inter-Law Moot 
Court Competition, sponsored by the 


School 


Committee on Junior Bar Activities 
of The Association of the Bar of the 
City of New York, will be held at 
the House of the Association early in 
December, it was announced by com- 
mittee chairman John Roberts Miller. 

The problem this year is whether 
an alien’s attempt to own land es- 
cheats the land to the state, or wheth- 
er the law providing for such an 
escheat is invalid under the due proc- 
ess and equal protection clauses of 
the Constitution and as being in 
conflict with the United Nations 
Charter. 

The contestants in New York who 
enter the final arguments will be the 
winners from fifteen regional compe- 
titions in which over sixty law schools 
originally participated. The winning 
team will receive the Samuel Seabury 
award, a silver bowl, and law books 
will be awarded as prizes in each 
round of the final competition. The 
1951 winner, the University of Ari- 
zona, and the winner of the award 
for the best brief, the University of 
Pennsylvania, will compete again 
this year. Among the many interest- 
ing events planned for the final com- 
petition are visits to leading New 
York law firms where the team mem- 
bers will be luncheon guests of the 
members of the firms. 

Active bar associations and partici- 
pating law schools sponsoring the 
competitions on a regional level have 
been responsible to a very large ex- 
tent for the success of the competition 
in the past. It is expected that the 
judges for the final round this year 
will be of judicial stature compar- 
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able to those of the 1951 competition, 
at which time Justice Burton of the 
United States Supreme Court pre- 
sided over a distinguished Bench. 


= Samuel P. Sears of Newton was 
re-elected President of the Massachu- 
setts Bar Association at its 1952 
annual meeting. Long active in civic 
affairs, Mr. Sears is a past member of 
the Massachusetts Judicial Council. 
At this meeting Roger B. Tyler and 
Joseph Schneider, of Brookline; Ray- 
mond F. Barrett, of Quincy; and 
Robert W. Bodfish, of Springfield, 
were elected Vice Presidents. In addi- 
tion, Paris Fletcher, of Worcester, 
was elected Treasurer and Frank W. 
Grinnell, of Boston, was selected to 
be Secretary of the Association. 





o—_——_——- 


# Bar associations interested in the 
adoption of the so-called “American 
Bar Association Plan” or 
devices for the selection of judges 
should note the report in the April 
issue of the Journal of the American 
Judicature Society reviewing the 
campaign for adoption and the de 
feat at the polls in New Mexico of a 


similar 


amendment which 
would have enabled the adoption of 
such a plan. 

The campaign for the adoption 
‘n New Mexico has been carried on 
for a number of years. Edward L. 
Mechem, Las Cruces, was elected 


constitutional 


Governor in 1950 on a_ platform 
which called for the reform. Judges 
are now elected on party lines. The 
board of bar examiners of the state 
carried on a campaign for the adop- 
tion of the amendment, which was 
opposed by Senator Denis Chavez 


and a number of newspapers. 

It is expected that on redrafting 
to correct the obvious defects, the 
matter, if resubmitted, will find a 
broader base of support. 


——_ 


® It is of course axiomatic that pub- 
lic approval of the operation of the 
courts depends to a great measure 
on lessening delay in the administra- 
tion of justice. To insure this ap- 
proval by means of increased effh- 
ciency in their judicial systems, some 
thirty states and the Federal Govern- 
ment have enacted statutes creating 
administrative offices to handle the 
nonjudicial business of the courts. 
Rhode Island and Virginia are the 
most recent additions to the list, 
having provided for such offices dur- 
ing their 1952 legislative sessions. 
Rhode Island provides that the pre- 
siding judge of the Superior Court, 
the first level appellate court, shall 
be the administrative judge for the 
system. Acting through an adminis- 
trative clerk, his duties include su- 
pervision and control of the calen- 
dars and court clerical help, assign- 
ment of judges, gathering judicial 
Statistics, presiding over the Judicial 
Conference and correlating the work 
of the superior court with that of the 
district courts and the supreme 
court. Similarly, Virginia places ju- 
dicial administration in the hands of 
the Supreme Court and its Chief 
Justice who are assisted by the Ex- 
ecutive Secretary to the Court of 
Appeals. The newly proposed Ju- 
dicial Article for the Constitution 
of Illinois, prepared by a joint com- 
mittee of the Illinois State Bar 
Association and the Chicago Bar 
Association, creates a similar office 
for the judicial system of that state. 


® In July the New Orleans Bar Asso 
ciation, of which Charles F. Fletch 
inger is President, instituted a Law- 
yer Referral Service Plan 
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Unfair Sales Laws 

(Continued from page 923) 
more customers than free cata- 
logs, services or costly adver- 
tising? 

2. “Promotional” selling at a loss, 
by expanding sales volume, can 
lead to a reduction in unit over- 
head costs to a point where a 
loss is turned into a profit. Un- 
fair sales laws can hamper or 
prevent adoption of this dis- 
tribution policy. 

3. Low-cost distributors may base 
their operations on selling in 
volume at lower prices that 
merely reflect their reduced 
costs. Unfair sales laws, requir- 
ing uniform mark-ups on a per- 
centage or cost survey basis, can 
jeopardize the operation of 
such distributors. In a study of 
the operation of the Tennessee 
Unfair Cigarette Sales Act, 
Floyd F. Vincent showed how 
small tobacco shops located in 
low-rent locations away from 
the main shopping streets in 
Knoxville, Tennessee, attracted 
customers in competition with 
main street drug stores only by 
setting a lower price for ciga- 
rettes. This was halted by the 
Unfair Sales Act. 

Loss leader selling doubtless has 
been a source of abuse in many in- 
stances. There are cases, however, 
where there is at least a wide open 
question whether such sales are un- 
desirable economically or socially. 
The question is particularly wide 
open where the definition of a “loss 
leader” under the statute inflates the 
“cost” of individual sellers to an un- 
reasonable figure. 

These considerations lead to the 
obvious question whether there is 
available a better way, less open to 
abuse, than the unfair sales laws to 
bar undesirable types of loss leader 
selling. 


Alternative Ways To Restrict 

Loss Leader Selling 

There is a line of court decisions, 
beginning with Tuttle v. Buck (107 
Minn. 145, 119 N.W. 946) hoiding 
that price cutting with malicious 
intent to injure a particular com- 
petitor constitutes a tort. But the 
chief alternative to the state unfair 
sales laws as a means of restricting 
sales below cost is the federal and 
state antitrust laws. 

The Supreme Court in its 1911 
decisions held underselling to injure 
competitors one reason for finding 
the Standard Oil Company and the 
American Tobacco Company consti- 
tuted monopolies, and required dis- 
solution of these two companies. On 
the other hand, the International 
Harvester Company received a clean 
bill of health because, among other 
stated reasons, it did not sell below 
cost. 

In the later cases of Story Parch- 
ment Company v. Paterson Com- 
pany, 282 U.S. 555, and Package 
Closure Corporation v. Sealright 
Company, 141 F. 2d 972, the federal 
courts ruled that a plaintiff forced 
out of business because of sales be- 
low cost by a combination of com- 
peting manufacturers was entitled to 
treble damages. 

The most important federal en- 
actment restricting below-cost sales 
is Section 5 of the Federal Trade 
Commission Act. Under its author- 
ity, the Commission has sought to 
halt sales below cost when made 
“with the intent and effect of hinder- 
ing competition.” The courts have, 
in the main, upheld the Federal 
Trade Commission in proceedings 
under this section, as in the case of 
Sinclair Refining Company v. Feder- 
al Trade Commission, 276 Fed. 686, 
261 U.S. 463, where restraint of price 
cutting was approved when it was 
“used as an element in some fraudu- 
lent scheme of oppression”. 


Unfair Sales Laws 


State antitrust laws also have been 
invoked to halt selling below cost 
designed to injure competitors. In 
Mulliken v. Naph-Sol Refining Com- 
pany, 302 Mich. 410, the Michigan 
antitrust law was found to make un- 
enforceable a contract in which a 
supplier and a retailer of gasoline 
planned price reductions to “drive 
the so-called cut-rate stations out of 
business”. 


Conclusions 

Unfair sales laws, whatever one 
thinks of the theoretical validity 
of legal prohibitions upon sales be- 
low cost with intent to injure com- 
petitors, are open to many practical 
abuses. These consist not only of 
definitions of cost which are higher 
than needed by efficient distribu- 
tors, but also oppressive enforce- 
ment tactics by trade groups seeking 
to maintain prices against competi- 
tive pressures. The federal antitrust 
laws have been invoked successfully 
against abuse of the state laws in 
several instances, but business should 
not have to depend upon federal 
agencies for protection against mis- 
use of state laws conferring sweep- 
ing enforcement powers upon both 
state agencies and private groups. 

The obvious solution of the prob- 
lem is to be found in strengthening 
the administration of federal and 
state antitrust laws to enjoin sales be- 
low cost designed to injure competi- 
tors unfairly. The Federal Trade 
Commission now has wide authority 
under Section 5 of the Federal Trade 
Commission Act to proceed against 
sales below cost which hinder com- 
petition, and a similar provision 
could be inserted in state antitrust 
laws to apply to intrastate com- 
merce. 

With loss-leader selling abuses bet- 
ter policed under federal and state 
antitrust laws, repeal of the state 
unfair sales acts and unfair practices 
acts would be justified. 
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(Continued from page 946) 

his own writings on this subject 
warned the public that Code Section 
102 is not an exclusively small corpo- 
rate menace, but he could not arouse 
enough interest in the tax Bar and 
in the large corporations to have 
them make constructive tax pro- 
posals in this regard. This com- 
placent attitude stemmed from the 
thought that the Treasury asserted 
Code Section 102 only periodically, 
and then only on small corporations. 
It is not too late to take the initia- 
tive. If we do not, the Treasury will 
write the prescription with too little 
thought for the attitudes of business. 

Dr. James K. Hall, Professor of 
Economics at the University of 
Washington, is the author of this 
study. It deals with the operations 
and effects of Code Section 102, in- 
cluding original data provided by 
the Treasury and replies to a ques- 
tionnaire. The materials, conclusions 
and recommendations are at present 
exclusively those of the author, and 
are submitted to the aforementioned 
Committee for its consideration. 

Code Section 102 was designed by 
Congress to prevent the avoidance 
of individual income tax by retain- 
ing unreasonable amounts of profits 
within the corporation. An accumu- 
lation is regarded as unreasonable 
when such funds have no justified 
corporate business purpose. The 
Code Section 102 surtax applies at 
the rate of 2714 per cent on the first 
$100,000 and 381% per cent on all in 
excess of this sum of unreasonably 
retained profits. 

The study finds no significant net 
unfavorable effect of Code Section 
102 on the national economy, or on 
the volume and stability of private 
investment. The reviewer's own re- 
action to this conclusion is that the 
author’s investigation does not war- 
rant such a broad conclusion be- 
cause of the nature of his sampling. 

Another principal conclusion and 
recommendation made by Professor 
Hall is the aforementioned point 
that an equalizing increase in the 
Code Section 102 surtax is indicated 
because of the substantial increase 
in income tax rates in recent years. 
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While it is true that it is frequently 
cheaper to pay the Code Section 102 
surtax than to pay the personal tax 
on the distributed dividends, because 
individual tax rates exceed 2714 per 
cent when personal income after ex- 
emptions exceeds the relatively low 
income of about $7,000, the funda- 
mental premise reinains fallacious. 
Small, as compared with large, cor- 
porations continue to depend exclu- 
sively upon their own earnings and 
limited bank loans to operate and 
expand. 

The threat of Code Section 102 
cannot help being a deterrent to 
the future economic expansion of 
small business. 

The study also finds that the Bu- 
reau of Internal Revenue has been 
altogether too conservative in its 
use of Code Section 102 by limiting 
its applicability to the very closely 
held and closely controlled corpora- 
tions. It urges that this statute is 
thus not fully serving its intended 
purpose. It urges that many large 
public corporations are subject to 
the control of relatively small groups 
not unconscious of the substantial 
personal surtax savings which may 
result from corporate surplus ac- 
cumulations. Should this advice be 
followed, it will invite litigation but 
the Treasury will risk it particularly 
if the Government prevails in the 
current antitrust lawsuits involving 
families that are alleged to control 
publicly held corporations. It puts 
biz business in an uncomfortable 
posit.on. The solution to the predic- 
ament lies in abandoning compla- 
cency and in making constructive 
tax proposals. 

The study recommends a manda- 
tory partnership method of treat- 
ment of the corporate surplus so as 
to accomplish a complete-integration 
of corporate and individual income 
taxes. Its effect would be that corpo- 
rations, like partnerships, would file 
information returns without paying 
taxes. The stockholders, on the other 
hand, would report and pay taxes on 
their pro rata shares of the corporate 
profits. 


J. H. LanpMAN 


New York Law School 
New York, New York 


Copvricut PROBLEMS AN- 
ALYZED. Chicago: Commerce Clear- 
ing House, Inc. 1952. $3.00. Pages 
184. 


Despite the fact that the title-page 
of this little paper-bound book does 
not give the authors’ names, their 
personal backgrounds are reftected 
very clearly in their respective con- 
tributions. It is this factor that gives 
this book its great value as a law- 
yer’s tool. 

The seven papers published to- 
gether here were originally delivered 
orally in the United States Court 
House in New York City under the 
auspices of the Federal Bar Assoscia- 
tion of New York, New Jersey and 
Connecticut. The audiences were 
large—far larger than one would ex- 
pect for technical lectures on a sub- 
ject which is, after all, still regarded 
as very much of a specialty. 

The authors are Samuel W. Tan- 
nenbaum who presides over an office 
whose unique collection of records 
relating to copyright property makes 
it an almost indispensable partici- 
pant in any complicated copyright 
transaction; John Schulman, the 
Chairman of the Copyright Commit- 
tee of the American Bar Association; 
Joseph A. McDonald, the Chairman 
of the Copyright Committee of The 
Association of the Bar of the City of 
New York; Herman Finkelstein, the 
General Attorney of the American 
Society of Composers, Authors and 
Publishers (ASCAP); Robert J. Bur- 
ton, counsel to its rival, Broadcast 
Music, Inc. (BMI); Arthur E. Far- 
mer, attorney for the American Book 
Publishers Council; and Joseph D. 
Karp, an attorney on the staff of 
Warner Bros. Pictures, Inc. Messrs. 
Kupferman and Grossman, who 
made the arrangements for these lec- 
tures are to be congratulated on the 
qualifications of the men whom they 
induced to participate. 

It is the background of its authors 
that gives this book its value. These 
papers do not constitute an analysis 
of the law as found in reported deci- 
sions but an explanation of the law 
in action. They are an exposition of 
how to avoid litigation rather than 
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of how to win it. They bring the 
reader abreast of the thinking of 
men who have daily occasion to deal 
with copyright problems which have 
not yet reached a court. 

The title of this book is a distinct 
misnomer. The “Seven” refers only 
to the fact that there are seven au- 
thors. Those seven authors do not 
confine themselves to seven ques- 
tions. Nor do they confine their con- 
cept of copyright to the Copyright 
Act. They also discuss questions of 
common law copyright and questions 
of unfair competition as related to 
literary, artistic and musical prop- 
erty. As a complete exposition of 
copyright law there are naturally 
hiatuses, for each author speaks from 
his personal professional experience. 

The practice of copyright law calls 
constantly for the application of an 
old statute and old principles to 
new inventions and new business 
methods. This book gives us an up- 
to-the-minute view of this process. 
As a lawyer’s tool, however, it suffers 
from one very serious defect. It has 
no index. Nor does it have a table 
of cases. The Table of Contents is 
simply a list of the titles the authors 
have chosen to give to their respec- 
tive papers. The lawyer confronted 
with a specific problem, whether it 
concerns advertising, motion pictures 
or music, really has no means of as- 
certaining whether or not this book 
will be helpful to him other than to 
read it from cover to cover. If he 
does so, he is likely to be rewarded. 

KENNETH B. UMBREIT 
New York, New York 


ComPensaTING THE COR- 
PORATE EXECUTIVE (REVISED 
EDITION). By George Thomas 
Washington and V. Henry Roths- 
child II. New York: The Ronald 
Press Company. 1951. $12.00. Pages 
xiv, 586. 

Judge Washington, formerly a 
professor at Cornell Law School and 
now a Judge of the United States 
Court of Appeals for the District of 
Columbia Circuit, and V. Henry 
Rothschild II, a member of the Sal- 
ary Stabilization Board and until re- 
cently its Vice Chairman and Chief 
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DO YOUR CLIENTS WISH TO 


SPECIALISTS... 


IN THE PURCHASE FOR 
CASH OF ENTIRE INDUS- 
TRIAL PLANTS FOR LIQUI- 

‘ DATION OR AS A GOING 
BUSINESS. 


| WE BUY... WE SELL... CALL US NOW 


GI7tCS MACHINERY CO. 


THE 


® We are buyers of idle surplus metalworking 
machinery such as: engine and turret lathes, 
automatic screw machines, boring mills, mill- 
ing machines, punch presses, etc. 


Contact us at once whether you have one 
machine, or a hundred or a plant full. Quick 
action, confidential and dependable service. 


SELL THEIR BUSINESS? 





9 SO. CLINTON ST., CHICAGO 6G, ILLINOIS 


Counsel, have revised Judge Wash- 
ington’s book Corporate Executives’ 
Compensation, originally published 
in 1942. The revision has been made 
immensely more useful than its pred- 
ecessor. It contains a wealth of ref- 
erences to actual corporate practices, 
documents and cases, and helpful 
analyses of the techniques used by 
and problems currently faced by 
those responsible for properly com- 
pensating the corporate executive. 

For example, the revised edition 
deals with employee stock options 
before and after Smith v. Commis- 
sioner, 142 F. 2d 818 (9th Cir. 1944), 
rev'd, 324 U.S. 177 (1945), rehearing 
denied 324 U.S. 695 (1945), before 
and after the issuance of T. D. 5507 
(1946) and I.T. 3795 (1946), and af- 
ter the enactment by Congress of 
Section 130A of the Revenue Act of 
1950, which provided for “restricted 
stock options” and postponed the 
imposition of income taxes on such 
options until the realization of in- 
come or capital gain. 

The authors also deal at length 
with the salary stabilization program 
of World War II, authorized by the 
Stabilization Act of 1942 and Execu- 
tive Order 9250 and in effect until 
August 18, 1945. There is also an ex- 
cellent discussion of the salary sta- 
bilization controls authorized by the 
Defense Production Act of 1950, as 
amended. These are administered by 
the Economic Stabilization Agency 
pursuant to Executive Order 10161, 


Telephone CEntral 6-7961 





as amended, and the Salary Stabili- 
zation Board pursuant to ESA Gen- 
eral Order 8. 

The volume was published before 
the Treasury Regulations relating to 
“restricted stock options”, before the 
Salary Stabilization Board’s em- 
ployee stock option regulation and 
its later revision, before the able 
work in late 1951 and early 1952 of 
an advisory panel to the Board ap- 
pointed in 1951 consisting of Dean 
Wesley Sturges, President John 
Baker and William W. Werntz, and 
before Gottlieb v. Hayden Chemical 
Corporation, —— Ill. ——, and Kerbs 
v. California Eastern Airways, Inc., 
—— Del. —— (July 17, 1952). 

That, however, is typical of the 
risks that must be taken whenever 
the decision to lock up the presses is 
made. 

The authors also discuss the im- 
pact of the publicity provisions of 
the Securities Act of 1933, the Se- 
curities Exchange Act of 1934 (par- 
ticularly the disclosures compelled 
by the registration forms and the 
proxy regulations, Rule X-14, and 
the pitfalls created for executives 
when exercising stock options by 
Section 16(b) of the Securities Ex- 
change Act of 1934) and whether 
stock offered executives under vari- 
ous executive compensation or prof- 
it-sharing plans must be registered 
with the Commission under the Fed- 
eral Securities Act of 1933, as a pub- 
lic offering. 
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The authors carefully analyze not 
only the single profit-sharing con- 
tract with one executive but also 
group profit-sharing plans, cash 
bonuses, stock bonuses, deferred 
compensation and tax reimburse- 
ment plans, stock option and stock 
purchase plans, pensions and an- 
nuities. 

They also deal with, among other 
things, the reasonableness of mana- 
gerial compensation, alleged waste of 
corporate funds, the basic statutory 
or charter authorizations, the neces- 
sity of stockholder approval, the evils 
of self-dealing, the impact of taxa- 
tion, the general corporate theory of 
authority and the reasonableness 
and social implications of manager- 
ial compensation. 

In the course of their analysis, the 
authors make painfully clear some of 
the challenges presented by the prob- 
lem of properly compensating the 
highly paid executive. For example, 
after living the way his Board of Di- 
rectors would like to have him live, 
entertaining persons useful to his 
employer, making appropriate char- 
itable and other donations, and pay- 
ing his income taxes, he can no 
longer accumulate much, if any, cap- 
ital for investment in our system of 
“free enterprise”. However, if the 
proxy statement for. their company 
indicates that highly paid executives 
own little, if any, stock, they are 
soundly criticized by stockholders 
and financial writers. Should they 
then go into business on their own 
and make capital gains? What then 
of the fiduciary principle? 

Whether the extraordinary pro- 
gression of the rates of current fed- 
eral and state graduated income 
taxes will destroy the incentives of 
the capitalistic system is, of course, a 
vital problem and has been the sub- 
ject of much concern by Boards of 
Directors. A recent study which is 
worth reading, by the National In- 
dustrial Conference Board and ap- 
pearing in Management Record for 
April, 1952, Volume XIV, No. 4, ex- 
amined this subject at some length. 
Certainly such taxes largely destroy, 
on a take-home basis, the rewards 

that in the past have customarily 
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gone to creativeness, brains, hard 
work and ability. Now the earnings 
of peak years go largely to the Gov- 
ernment. 

An executive achieving an excep- 
tionally high income and paying 
most of it over to the Government, 
undoubtedly comforts himself with 
Mr. Justice Holmes’ rhetorical as- 
sent in Panhandle v. Mississippi, 277 
U.S. 218, 223 (1928), that “The pow- 
er to tax is not the power to destroy 
while this Court sits.” Nevertheless, 
in 1951 taxes were over 30 per cent 
of our national income, and the dol- 
lar buys only 56 per cent of what 
it did in 1939, and the old and new 
style B.L.S. indexes continue to rise. 

How then is the senior executive 
to create a nest egg and so retire? 
The difference, for example, in net 
take-home pay between a junior ex- 
ecutive earning $25,000 and a senior 
earning $75,000, assuming each 
works and lives in New York, is mar- 
ried and has two children, and takes 
a deduction in addition to exemp- 
tions of $5,000, is approximately 
$17,500. 

The race may be to the swift but 
the prizes are certainly getting 
skimpy. No wonder Bertrand Russell 
says Americans are dour. 

The development of the numerous 
stockholder attacks on bonus plans 
alleged to be excessive, unreasonable 
or wasteful is discussed in consid- 
erable detail and with a wealth of 
references, including Mr. Justice 
Dore’s opinion in the National City 
Bank litigation, Gallin v. National 
City Bank of New York, 152 Mise. 
679 (N.Y. Sup. Ct. 1934). 

In this connection, one particu- 
larly valuable feature of the book is 
its collection of citations to proxy 
statements, newspaper articles (me- 
ticulously cited by both page and 
column), SEC and Treasury Deci- 
sions, cases in the district and circuit 
courts as well as to cases in the Su- 
preme Court, and to dissenting opin- 
ions including the well-known dis- 
sents of Mr. Justice Stone in Rogers 
v. Guaranty Trust Co., 288 U.S. 123, 
133 (1933), and of Judge Swan in the 
Court of Appeals, 60 F. 2d 114, 120 
(2d Cir. 1932), each of which blew 


like a breath of fresh air and had a 
profound influence upon corporate 
thinking. 

In their discussion of salary stabili- 
zation the authors make painfully 
obvious the difficulties of rewarding 
individual merit, hard work and 
creativeness under any general pro- 
grams of salary control. 

Rules of this sort promote subtle 
and artificial distinctions in job clas- 
sifications in order to support ap- 
proval of deserved increases that 
would otherwise be lost in the shuffle. 

A highly competitive society may 
not always be too easy to live in or 
with, but inequalities have, after all, 
made for progress and in the long 
run for better products at lower 
prices to the consumer. 

In connection with pensions, the 
reviewer would place a slightly differ- 
ent emphasis from the writers (at 
page 194) as to why they are neces- 
sary and advisable. If aging execu- 
tives do not retire at specified ages, 
provide encouragement for younger 
men, and infuse new blood in man- 
agement, corporations may be pay- 
ing an exceptionally high price for 
“pensions” even though it is not 
statistically recorded, stockholders’ 
approval is not needed and the “cost” 
does not appear on production costs 
or proxy statements. 

Realistically, the “pension idea 

” is not “an additional device 
whereby management could con- 
tinue to take the fruits of corporate 
enterprises even after ceasing to 
render service”. Rather, as the writer 
of this review tried to develop in 
lectures delivered before the Har- 
vard Graduate School of Business 
Administration in 1950,! the full 
social effect of pension plans and re- 
tirement are yet to be felt. Pensions 
and the social security must be paid 
for and costed out currently as a 
lien on production and may well be- 
come an unbearable burden to com- 
panies with mercurial earnings rec- 
ords to marginal companies in the 
face of keen competition or to the 
nation as a whole in times of de- 
creased production. 





1. Harvard Business Review (No. 4, July, 1950, 
and No. 5, September, 1950), 28 Ibid. 
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One may have such differences 
with the authors here and there. But 
they have clearly discussed the ac- 
counting, tax and legal principles of 
executives’ compensation and their 


complications—and they certainly 
are complicated. 
An appendix contains  well-se- 


lected forms of employment con- 
tracts, profit-sharing and bonus 
plans, special profit-sharing clauses, 
stock options (restricted and unre- 
stricted), bonus plans, stock purchase 
contracts, deferred compensation 
plans, and retirement plans. The 
wealth of references to other source 
material is invaluable. In this con- 
nection, your reviewer hopes, how- 
ever, that a table of administrative 
releases will some day be added in 
this and other treatises to the tradi- 
tional table of cases and index. 

Both the student and the practi- 
tioner will find this ably and well- 
written volume a useful well of in- 
formation as well as a 
source book. 


convenient 


ARTHUR H. 
New York, New York 


DEAN 


(S umeBook TO CALIFOR- 


NIA TAXES, 1952. By Russell S. 
Bock. Chicago: Commerce Clearing 
House, Inc. 1952. $3.00. Pages 272. 

This publication, as its title indi- 
cates, is designed to give the reader 
a guide to California taxes in gen- 
eral terms. 

The author and publishers are to 
be congratulated upon setting forth, 
in easily readable form, a concise 
statement of the statutory require- 
ments covering various taxes levied 
by the State of California. 

Businessmen and tax practitioners 
who file California returns or who 
have any contact with such taxes 
will welcome this addition to the 
“Guidebook” series. The author di- 
vides his work into five basic 
jects; namely, 1. Personal Income 
Tax, 2. Taxes on Corporate Income, 
3. Inheritance Tax, 4. Gift Tax, 5. 
Miscellaneous Taxes. Such parts are 
complemented by tax tables and 
cross-references to the pertinent fed- 
eral law, pointing out the similarity 
or difference between the California 


sub- 
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provisions and the federal provisions 
covering the same subject. 

Part II dealing with personal in- 
come tax is most comprehensive. Al- 
most one half of the book is devoted 
to a discussion and analysis of this 
particular phase of the tax laws. 
Those persons, practitioners or tax- 
payers, dealing with California per- 
sonal income tax will have a valu- 
able and useful text in using this 
book as a starting point for running 
down the particular problem with 
which they are confronted. 

Included in Part II is an explana- 
tion of the various nonresident pro- 
visions of the statute. This should 
prove most helpful to those nonresi- 
dent individuals and fiduciaries who 
have income subject to California 
taxes. 

Part III deals with the bank and 
corporation franchise tax and the 
corporation income tax. 

Today as more business firms are 
being expanded and new branches 
set up, this book should be added 
to the reference library of the tax 
department of those organizations 
doing business in California. Chap- 
ter 13 (included in Part III) gives 
an excellent analysis with illustra- 
tions, of the methods employed in 
the allocation of income for those 
corporations whose income is de- 
rived both from within and without 
the state. 

Part IV is 
sion of the 


discus- 
which 
should prove very helpful to anyone 
dealing with the estate of a decedent 
who owned property in California. 

Parts V and VI deal with gift tax 
and 


devoted to a 
inheritance tax, 


miscellaneous such as 
property taxes, sales and use taxes, 
unemployment insurance tax, motor 
vehicle taxes, alcoholic beverage 
taxes, insurance taxes, private car 
tax, and other regulatory taxes and 
fees, including horse-racing 
wrestling and boxing admission tax, 
fish packers tax, kelp tax, tonnage 


taxes 


tax, 


tax, and oil and gas severance tax. 

As previously stated, due to the 
influx of foreign firms into the mar- 
kets of the great state of California, 
and the acquisition of property there 
by nonresidents, this volume will 
fulfill a useful purpose beyond the 
borders of California. 

H. A. McBripE 


Memphis, Tennessee 


Tue FEDERAL TAXING PROC- 
ESS. By Roy Blough. New York: 
Prentice-Hall, Inc. 1952. Price $5.65. 
Pages 506. 

The Federal Taxing Process by 
Dr. Roy Blough is the most authori- 
tative book on the development and 
decision of our federal tax policy. It 
deals primarily with the emergence 
of this policy from conflicting opin- 
ions and secondarily with its success 
in promoting the general welfare 
and national economy. It is a very 
scholarly and objective diagnosis of 
America’s most perplexing domestic 
problem. 


The reviewer takes the liberty of 
interlacing this review of a really 
great book on the analysis and de- 
scription of the federal taxing pro- 
gram with some remedial sugges- 
tions, which the author could do so 
much more competently but which 
he considers not within the scope of 
his book. The reviewer hopes his 
own reflections do not detract from 
the genuine merits of this book. 

It is obvious that the college- 
taught precept that a tax bill to be- 
come law must be introduced in the 
House of Representatives, must be 
passed by a majority vote in the Sen- 
ate, and must ordinarily be signed 
approvingly by the President, is such 
an oversimplification of the taxing 
process that it is misleading. Actu- 
ally the procedure is so cumbersome 


that it is a miracle that any tax 


legislation succeeds in becoming en- 
acted. Taxation does more than raise 
it also affects our national 


revenue; 
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well-being. Unfortunately, various 
pressure groups, steeped too often 
either in ignorance or in selfishness, 
exert their insidious influences on 
Congress. Our democracy in action 
regrettably, at least in the field of 
national tax policy, is a government 
by a majority of such minorities. 

If economics is dismal, tax econom- 


ics is superlatively so. Little wonder 
that our country is the most tax- 
burdened and the most extravagant 
one on earth. The fault of it all lies 
in the impromptu setting up of na- 
tional programs and the enactment 
of inadequately studied revenue-rais- 
ing laws by Congressmen who vie 
frequently with pressure groups for 
superiority in ignorance, in credu- 
lity or in just plain self-interest. The 
reviewer's criticism, for example, of 
our high tariff, agricultural price 
supporting, high depletion deduc- 
tions on natural resources, and the 
rapid amortization of defense proj- 
ects is not that they are inherently 
wrong but that they are not neces- 
sarily part of a preconceived well- 
thought-out program for the national 
welfare. The blunder does not lie 
in the failure of our Federal Gov- 
ernment to employ the necessary 
experts, but in the lack of regard 
Congress so often has for their advice. 
The Executive Department has at 
its command the Treasury Tax Staff, 
the Bureau of the Budget, and the 
Council of Economic Advisers of 
which the author was a member un- 
til recently when he was loaned to 


the United Nations, among other 
agencies. Congress, on the other 
hand, has at its beck and call the Staff 
of the Joint Committee on Internal 
Revenue Taxation, if it would only 
regard more: its opinions and advice. 
Commending the rivalries between 
the executive and legislative branches 
of our Government and the diversi- 
fication of ideas within both staffs, 
the reviewer hopes that all our fed- 
eral activities might be fashioned on 
this tax model but that they all also 
command more respect by Congress 
than they do today. 

A step in this direction was 
H.R. 7888, dated May 16, 1952, to 
provide for more effective evalua- 
tion of the fiscal requirements of 
the executive agencies of the Gov- 
ernment. It was defeated in the 
House of Representatives but was 
passed in the United States Senate. 
At this time there are no other 
legislative-executive organizations in 
our Federal Government serving a 
purpose comparable to our present 
taxing procedure, notwithstanding 
all its limitations. 

J. H. LANDMAN 


New York Law School 
New York, New York 





Statistics for the 
United States Courts 
(Continued from page 939) 
community; but to supplement this 
information they look at the figures 
on the number of cases being filed 
and evaluate that information in the 
light of their other experience. Like- 
wise, statistics can never demonstrate 
whether the discovery devices are 
being abused; but any thinking about 
this problem comes up with the need 
to determine how often discovery is 
used and at what expense—with a 
need for statistics. As a cross check 
and as additional data statistics can- 
not detract but must strengthen con- 
clusions drawn from a full evalua- 
tion of all the other information 
available to lawyers and judges. 
Even if every case is different, var- 
ious devices are available to reduce 
the differences and give more precise 
information. If one antitrust case 
ought not to be given the same 
weight in the caseload as one Food 
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and Drug Act forfeiture, then the 
number of each kind can be listed 
separately. If one wage earner ar- 
rangement should be not equated 
with one railroad reorganization, the 
latter can be enumerated alone. An 
experienced judge or lawyer looking 
at the types of litigation in a district 
can usually determine within rea- 
sonable limits the amount of work 
that number of that type of cases 
imposes. To assist him the propor- 
tion of the cases of each type that 
reach trial can be calculated, for the 
number and proportion of trials is 
an index of difficulty. Or to deter- 
mine the burden of cases still more 
precisely a few representative judges 
may keep exact records of how much 
time they spend in disposing of each 
case and this information compiled 
and correlated shows the burden of 
each type of case. All these items— 
experience, types of cases, proportion 
of cases reaching trial, actual time 
spent in disposing of cases—combine 


to make meaningful the figures of 
number of cases. 


History and Preparation 

of Federal Judicial Statistics 

The value of statistics depends upon 
the care and accuracy with which 
they are compiled. The statistical 
system of the Division of Procedural 
Studies and Statistics in the Admin- 
istrative Office is the product of a 
long evolution. The first data on the 
business of the federal courts ap- 
peared in the Report of the Attorney 
General for 1872. The number of 
classifications under which data were 
reported gradually increased to about 
fifty each for civil and criminal cases 
in 1922. In 1935, following the rec- 
ommendations of the Wickersham 
Commission,? a system of individual 
card reporting for each criminal 
and civil case was instituted. Judge 
Charles E. Clark of the United States 





2. A Study of the Business of the Federal Courts. 
Part |: Criminal Cases. Part !!: Civil Cases (Phila- 
delphia, American Law Institute, 1934). 
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Court of Appeals for the Second Cir- 
cuit, then Dean of the Yale Law 
School, was chairman of the commit- 
tee making the recommendation, and 
two members of his faculty, since ap- 
pointed judges, Justice William O. 
Douglas of the Supreme Court, and 
Judge Thurman W. Arnold, now 
practicing law, were members. Upon 
the establishment of the Administra- 
tive Office of the United States 
Courts, that office took over from the 
Department of Justice the collection 
and publication of statistics on fed- 
eral judicial business, first the civil 
and bankruptcy cases in 1940, and 
then the criminal cases in 1942. After 
the war the office began to receive 
individual card reports on proba- 
tioners. 


Today the office receives an in- 
dividual card report for every civil 
case filed giving information on the 
parties, nature of suit, origin and 
basis of jurisdiction; and another 
card on every case terminated giving 
type of disposition, procedural prog- 
ress, and nature and amount of 
judgment. Similarly, for every crimi- 
nal case filed it receives a card giving 
the name of defendants, whether 
proceeding by indictment or infor- 
mation, and offenses charged; and 
for every criminal defendant whose 
case is disposed of, a card giving 
pleas, trial, offense for which con- 
victed, and sentence. Other card re- 
ports are received for each case filed 
and terminated in the United States 
courts of appeals, for each proba- 
tioner and for each bankrupt. Once 
received, these cards are checked for 
completeness against lists of docket 
numbers. They are then coded—that 
is marked with numbers correspond- 
ing to a code for the information 
they contain. They are next punched 
so that they can be sorted and tabu- 
lated on International Business Ma- 
chines’ equipment. A summary card 
is prepared for each civil case ter- 
minated and each criminal defend- 
ant whose case is disposed of, con- 
taining information obtainable only 
from both the filing and the termina- 
tion cards, particularly the time in- 
tervals of the proceeding. The sets of 
cards thus obtained are sorted and 
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run on IBM tabulating machines to 
compile quarterly and annual tables. 

In addition to the card reports, 
the Division of Procedural Studies 
and Statistics receives each month 
summary sheets of civil and criminal 
cases commenced and terminated 
and a report of cases tried and pre- 
tried. Each quarter it receives from 
the judges a list of cases under ad- 
visement for more than thirty days. 
All information is supplemented by 
letter requests for other information 
to meet special needs and by visits to 
the various courts by the staff of the 
office. 

The statistics of the Administra- 
tive Office are prepared from these 
card reports furnished by the clerks. 
Classification and totalling of these 
card reports are done in Washington 
with modern high-speed electric sort- 
ers and tabulators. This system has 
the advantage of assuring uniform 
classification by specially trained per- 
sonnel at one office rather than di- 
verse classification by numerous, scat- 
tered clerks and of permitting flex- 
ible use of the information obtained. 
It is easy, for example, to determine 
the number of diversity suits claim- 
ing more than $10,000; whereas if 
the clerks merely reported the num- 
ber of diversity cases and the number 
of suits claiming more than $10,000, 
the combined information would be 
unobtainable. But where the dis- 
stances are not so great and more fre- 
quent visits can be made to every 
clerk's office, these offices themselves 
can report the figures as totals with 
some saving in time and expense. 
New Jersey is operating very suc- 
cessfully with a series of weekly and 
monthly summary reports from the 
judges and clerks. Under this system 


the central office never receives in- 
dividual case data. 

The statistical information thus 
furnished to the Administrative Of- 
fice is used to prepare the annual 
and quarterly statistical reports. The 
contents of these reports are of inter- 
est and concern to every lawyer and 
to many lay citizens. Although the 
material presented varies for each 
federal court, it usually includes the 
number of civil and criminal cases 
filed, terminated and pending on 
the docket; the number of cases 
filed by nature of suit categories; 
the time required for disposition of 
cases; and the method of disposing 
of cases. Such material is tabulated 
separately for the Supreme Court 
and each of the courts of appeals, 
the district courts, and the special 
courts. In addition the office receives 
and compiles much information 
which is not published and can com- 
bine the available data in many 
ways. A statistics committee of the 
Judicial Conference of the United 
States, under the chairmanship of 
Judge Charles E. Clark, sits to criti- 
cize and evaluate the preparation 
and use of these reports. 

These reports are used by commit- 
tees of Congress considering changes 
in the federal judicial structure. 
They furnish the bases for very com- 
prehensive and detailed reports to 
the Judicial Councils on particularly 
congested courts. They answer in- 
quiries from judges, lawyers and 
students of the courts and of govern- 
ment. This information and the fa- 
cilities of the office so far as practical 
are available to furnish complete 
and comprehensive data on the func- 
tioning of the judicial branch of the 


Federal Government. 
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Law Schools and the Layman 


Law Schools 
and the Layman 
(Continued from page 910) 
structor be given a free hand? Isn’t 
he hired to do a certain job? What 
is wrong in requiring him to do it? 
When I hire a newly admitted law- 
yer, I must for the benefit of my 
clients and for the sake of my own 
reputation, closely supervise his 
work, carefully correct his drafts of 
letters and papers, and direct him 
in the way he should go. That is ac- 
cepted as necessary by the young 
man, and by everyone. Indeed, his 
law school expects someone to com- 
plete his training and qualify him 
to be a lawyer. But if that same 
young man should have been hired 
by a law school to teach, he would, 
without further training and by 
some process I cannot fathom, be at 
once endowed with the ability to 
train others in what he cannot him- 
self do and, what is even worse, with 
the power to determine the scope 
and the method of their training. 


It does not seem to me that the 
present system or, rather, lack of 
system in law teaching can be de- 
fended on the ground that it has 
produced splendid lawyers. Are some 
of the members of our Bar exception- 
ally good lawyers because of, or in 
spite of, their law school training? 
How about the ones at the other 
end of the scale, who had the same 
training? 

Our country has had a splendid 
demonstration of the fallacies in all 
these assumptions. In the recent war 
it was demonstrated, in theoretical 
and practical subjects of life and 
death importance, that those sub- 
jects could be quickly and_ thor- 
oughly taught, in courses of pre- 


scribed content, and in prescribed 
manners. Of course, there was in 
those schools no nonsense about 
academic freedom, or about “each 
instructor must be free to use his 
discretion as to what he will cover 
and what he will omit’, etc. But no 
one can say that the subjects were 
not difficult or that they were not 
well taught. There was no 70 per 
cent passing grade and the stu- 
dents were expected to and did learn 
perfectly both the theory and how to 
practice it, and upon graduation 
were all highly proficient. I wish I 
could say the same of our law school 
graduates. It can be done, but not 
in an ivory tower. 

The law schools excuse themselves 
for teaching so few subjects by the 
lack of time. But they adhere to a 
class week of thirteen to fourteen 
hours, and the long vacations of 
schools planned for children and ad- 
olescents, which make for a pleasant 
life for law professors. The Army's 
Command and General Staff College 
now does in ten months what it used 
to do in twenty-four, i.e., 1,200 hours 
of class work, practically the same 
number of class-hours as a three-year 
law school curriculum.® Six hours a 
day are spent in classes, five days a 
week, with an additional forty min- 
utes allowed for preparation for 
each of those six class hours. Aside 
from generally advanced methods, 
two things make this a success: (I) 
the first course for each student is 
how to study; and (II) each teacher 
is given 160 hours of instruction in 
how to teach before the beginning of 
each school year. Has anyone ever 
heard of a law school actually re- 
quiring its instructors to learn how 
to teach? 


Three whole years, thirty-six 
months, are available to train young 
people for a profession where their 
competence will determine not only 
whether they receive a fair liveli- 
hood, but as well, and of far more 
importance, will vitally affect the 
lives and fortunes of their clients. It 
is not much to ask that the fullest 
possible use be made of those thirty- 
six months, to the end that the grad- 
uates will have had the best possible 
preparation for the profession they 
will practice. Certainly more than 
thirteen or fourteen hours a week, 
for thirty-five or thirty-six weeks a 
year, can be put to profitable use. 
Our brothers of medicine and en- 
gineering have found that they can- 
not qualify their students to cope 
with the complexities of the modern 
world at any such gentle pace. 

I conclude by quoting from the 
third paragraph of Mr. Brenner’s 
article’® (omitting the words “a suf- 
ficient number of”, as the statement 
should apply to all, not merely 
some): 

If the legal profession is to protect 
itself against encroachment on _ the 
practice of law by laymen it must 
make certain that .. . persons admitted 
to practice law are trained and quali- 
fied to meet the needs of the public for 
legal services in all fields. 

I heartily agree with that state- 
ment, and I feel that practicing law- 
yers generally are of the same belief. 
It seems to be up to the practitioners 
to bring about that condition, be- 
cause, as I regret to say, the law facul- 
ties certainly have not brought it 
about. The public must come first, 
and its needs must be satisfied, at 
whatever cost. 





9. New York Times, April 9, 1950, Section 6, page 
16. 
10. Supra, at note 3. 





Prairie Fire 

(Continued from page 914) 

sheriff came into the county sheriff's 
office to report trouble on the court- 
house lawn. The sheriff went outside 
to find a fight going on; his special 
deputies broke it up; in a few min- 
utes order was restored. In the melee 
several persons had received minor, 
and one of the defendants serious, 
injuries. 
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At that point we leave the area 
of agreement and enter the field of 
controversy with a bitter and com- 
plicated dispute over the simple 
question whether Mother Bloor and 
her codefendants were exercising the 
right of peaceful assembly and peti- 
tion for redress of grievances guar- 
anteed them by federal and state 
constitutions, or had crossed the line 
which separates such exercise from 


unlawful assembly and inciting to 
riot. The obvious trial strategy of 
the prosecution was to try the “out- 
siders”; of the defense, to try the 
sheriff and his special deputies. 


Early in the trial, the court had to 
distinguish between the public state 
of mind, including the possibility 
that it had been or was being put 
into a state of fear, and the thoughts 
and opinions of individual witnesses. 
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The court held that evidence of the 
former was competent and of the 
latter not, holding strictly to that 
distinction, in his rulings on evi- 
dence, throughout the trial. But 
while many of the deputies and all 
the seven defendants testified, nei- 
ther group gave a consistent version 
of what its own members said and 
did, to say nothing of what the gen- 
eral public said, did and appeared to 
think or fear. 

The dispute extended to every 
detail, insignificant as well as im- 
portant. Numerous witnesses saw 
clubs in the hands of people in the 
crowd, without being able definitely 
to identify those who held them. 
Numerous witnesses heard the cry, 
“Hey, Rube!” Most were unable to 
identify the person who started it 
though some thought they first 
heard it from the not-found defend- 
ant. Clearly, there was talk hy some 
of the defendants, about stopping 
trafic into Loup City and about 
getting out of jail any of the demon- 
strators who might be locked up. 
But whether these statements were 
made in a context which would im- 
ply resistance to public authority or 
disturbance of the public peace was 
utterly disputed. 


There were introduced in evi- 
dence (over the objection that they 
were not identified as having been 
in the possession of any defendant) 
and exhibited to the jury a sock 
with a soap bar in the toe; an ordi- 
nary club; and a club weighted with 
a lead slug in the end; all picked up 
on the courthouse grounds after the 
disturbance and said by some of the 
witnesses to be similar to those they 
saw used during the fight. Each and 
every defendant vigorously denied 
having had or used any of such in- 
struments. 


In general, on every possible fac- 
tual issue, there was “a question for 
the jury”. 

Mother Bloor 

Was Last Witness 

Mother Bloor again was the last wit- 
ness for the defense. She said that 
between the trials she had been in 
Paris as an American delegate to the 
International League Against War 


and Fascism; that at the last national 
convention of the Farmers’ Commit- 
tee of Action and Relief held in 
Chicago in the autumn of 1933, she 
was elected to its national executive 
committee and was assigned to help 
the organization of farmers in Iowa 
and Nebraska; that the organization 
in Nebraska was affiliated with this 
national committee, and “I have 
helped them in many ways to organ- 
ize their organization in Nebraska, 
the Farmers Holiday Association of 
Nebraska”; she was secretary of the 
regional committee of five states and 
had been active in farmers’ and work- 
ers’ organizations for nearly forty 
years. Otherwise her testimony was 
substantially as in the county court: 
she was asked to speak at the meeting 
on the courthouse lawn on June 14; 
she saw the motto over the court- 
house entrance,® she thought of the 
Constitution, “which my forefathers 
helped to make”, and thereupon dis- 
cussed it for about thirty-five min- 
utes. 

Q. And do you believe in the Con- 
stitution? 

A. I most certainly do. I most cer- 
tainly protest against any breaking 
of that Constitution by anybody. 

She went on to testify to eleven 

days in jail at Grand Island, having 
refused bail for herself until the two 
Negro defendants were bailed out. 
As in the county, so in the district 
court, she denied all provocative 
statements and testified to the efforts 
of herself and others to maintain 
order and persuade her friends not 
to fight. 


On cross-examination, the court 
sustained objection to a question 
whether she was a member of the 
Communist organization, ruling it 
immaterial; “the question is whether 
or not she is guilty of an unlawful 
assembly here and not what organi- 
zation or church or what she may 
belong to”.1° The purpose of coming 
from Grand Island, she said, was “to 
demonstrate our solidarity with the 
workers”. Was there a strike? “There 
was no strike at the time of the meet- 
ing, no.” 

When all the evidence was in, and 
the court once more had overruled 
defendants’ motion for a directed 
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verdict, Mother Bloor was allowed 
to address the jury in her own be- 
half. The court admonished her, and 
she agreed, that she had the right 
only to discuss the evidence pro- 
duced on the witness stand and 
could not refer to things seen or 
observed outside of the record. This 
address was not reported and hence 
has been lost to posterity. 

After arguments of counsel, the 
court instructed the jury, carefully 
and in detail, in nineteen separate 
instructions. The court defined the 
charge as unlawful assembly; defined 
the offense in terms of the statute; 
referred to the right of peaceable 
assembly guaranteed by the state 
constitution; and instructed as to 





9. “That government of the people, by the 
people and for the people shall not perish from 
the earth.” 

10. The Court thereby avoided what might have 
turned out to be error. The current doctrine seems 
to be that evidence of Communist Party member- 
ship is admissible to show motive and intent, but 
only upon connecting directly with the particular 
offense charged. Frank, Circuit Judge, in United 
States v. Rosenberg, 195 F. 2d 583, 595-6 (1952). 
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burden of proof, reasonable doubt, 
credibility of the witnesses, and the 
jury’s function as the sole judge of 
the facts and of credibility, in usual 
and customary terms. The final in- 
struction told the jury to discharge 
its duty unmoved by any undue de- 
mand for conviction by the State, 
or by any undue appeal to sympathy, 
and admonished the jury to bear in 
mind that the liberty of the defend- 
ants might not be trifled away, nor 
taken by careless or inconsiderate 
judgment. 


Jury Finds All Defendants 
Guilty as Charged 
It was now late afternoon, Friday, 
September 21, 1934. At ten o'clock 
the next morning the court called 
in the jury, whose foreman said that 
it had not yet reached a verdict. The 
court invited the jury to hear a read- 
ing by the court reporter of any 
evidence not understood and to sub- 
mit in writing requests for further 
instructions on questions of law. The 
jury did not take advantage of this 
invitation, but returned to its de- 
liberations. It was shortly after the 
jury returned to the jury room that 
there was delivered to the district 
judge a night letter, filed at Bis- 
marck, North Dakota, sometime the 
day before: 
WE DEMAND THAT YOU AND PROSECUTING 
ATTORNEY DISMISS ALL CHARGES AGAINST 
MOTHER BLOOR AND OTHERS ARRESTED 
LAST JUNE IN LOUP CITY AT MASS MEET- 
ING IN BEHALF OF WORKERS AND FARM- 
ERS ON STRIKE. WE CONDEMN THE USE 
OF GUN THUGS AND FASCIST TERROR 
AGAINST FARMERS AND WORKERS. 
COMMUNIST PARTY OF BISMARCK. 
Instantly the district judge dic- 
tated to the court reporter a reply 
with strict admonition to file it for 
transmission in the local telegraph 
office before permitting anyone else 
to see it. Naturally, the press report- 
ers covering the trial followed the 
court reporter to the railroad station 
and saw the reply as soon as it had 
gone out over the wires. If trying 
the appeal of Mother Bloor and her 
codefendants as if it were any other 
appeal from the county court had 
tended to mitigate the excitement 
which had prevailed during the first 
trial, this interchange of telegrams 
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revived it and sent it to an all-time 
high. In less than an hour the wire 
services had carried it throughout 
the country and the story appeared 
in newspapers at points as far sepa- 
rated as San Francisco and New 
York, North Dakota and Texas. This 
result no doubt was aided by a cer- 
tain reader-interest in the telegram 
itself: 

COMMUNIST PARTY OF BISMARCK 

BISMARCK, N. D. 

YOUR COWARDLY UNSIGNED THREATEN- 

ING TELEGRAM RECEIVED. YOU DONT 

DARE SIGN YOUR NAMES. I WILL NOT BE 

DETERRED FROM THE RIGHT PERFORM- 

ANCE OF MY DUTY AS JUDGE BY ALL 

THE REDS FROM RUSSIA TO HELL. 

BRUNO O. HOSTETLER, 
DISTRICT JUDGE 

Shortly after noon the jury 
brought in a verdict signed by all 
twelve jurors, finding all the defend- 
ants guilty as charged. Subsequent 
events followed in regular, even 
monotonous sequence. The defend- 
ants’ motion for a new trial was on 
customary grounds, including no 
claims under either the State or the 
Federal Constitution. The Court 
promptly overruled it and sentenced 
six of the defendants, including 
Mother Bloor, to fines of $100 and 
thirty days in jail, with credit for 
time served, which in her case was 
eleven days; the seventh defendant, 
to a fine of $1.00 and eleven days 
with credit for eleven days already 
served. 

In their briefs on appeal, the State 
and the defendants urged with great 
particularity and skill the opposite 
phases of the question whether the 
“complaint for riot” and the allega- 
tion therein that the defendants had 
acted “riotously” as well as “unlaw- 
fully”, taken with the trial court’s 
instruction that the charge was un- 
lawful assembly, and the refusal to 
instruct in terms of the statutory 
provisions as to riot, introduced a 
fatal variance and confusion be- 
tween separate offenses into the 
entire proceeding in the trial court. 
The defendants, of course, also ar- 
gued at length the sufficiency of the 
evidence to comply with the stand- 
ard of reasonable doubt. 

The Supreme Court of Nebraska 
made short work of these conten- 


tions. On July 9, 1935, it unani- 
mously affirmed,!! holding that riot 
and unlawful assembly are kindred 
offenses, chargeable in the same com- 
plaint; if the complaint is inter- 
preted as charging riot, elimination 
of the surplusage in that particular 
still leaves a valid complaint for 
unlawful assembly; a complaint 
charging more than the essential 
elements is not vulnerable to a mo- 
tion to quash. As to the evidence, 
the court said that it went further 
than necessary to convict for unlaw- 
ful assembly and rejected the con- 
tention that it was insufficient to 
sustain the conviction. Despite a 
motion for rehearing and a spirited 
supporting brief, the Court on Sep- 
tember 14 sent its mandate to the 
district court. The sheriff promptly 
acted on the mandate and mittimus 
by placing the defendants in jail, 
Ella Bloor at Omaha because “Sher- 
man County has no jail suitable for 
women prisoners.” 

Thus ended the most prolonged 
and most publicized of Mother 
Bloor’s clashes with the law. In her 
autobiography she recounted her 
farm belt activities in great detail, 
giving the Communist Party much of 
the credit for organizing “the great 
Farm Holiday movement” ! and, in 
a chapter called “Fighting Fascism 
Abroad—and at Home,’!® giving a 
long account of her Nebraska adven- 
tures. This is not the place for a re- 
view of her book or for an exposure 
of its rather naive inaccuracies or 
its conflicts with the record at the 
trial, including her own testimony 
and that of her codefendants. It is 
sufficient to note that she exhibited 
more than a layman’s normal con- 
fusion over the function of and rela- 
tionship between the three Nebraska 
courts who heard her case; her chron- 
ology, as applied to the three pro- 
ceedings, the journey to Paris be- 
tween the first and second trials, 
and the final service of her sentence, 
also left something to be desired. 
Nor did she think well of either the 
Grand Island or the Omaha jail. 
The point, if there be one, is that 





11. Bloor v. State, 129 Nebr. 407, 261 N.W. 840 
12. Bloor, page 232. 
13. Bloor, pages 243 ff. 
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though the Nebraska authorities 
dealt with her, swiftly and effectively, 
as a minor offender, to her it all was 
an important phase of what she still 
thought of as the communist revolu- 
tion in America. 

If this statement, in this context, 
seems obscure, then the key is in the 
chapter which she devoted to her 
son, “Hal Ware—Pioneer of Collec- 
tive Farming”. She ended that chap- 
ter by saying that he gave ten years 
of his life to the work in Soviet Rus- 
sia and that “he came back to take 
charge of the Party’s agrarian work 
here”.14 In Whittaker Chambers’ 
account of the Ware undercover 
“apparatus”, he introduces Ware 
as a “frustrated farmer’, with the 
soil in his pores, who came back 
from Soviet Russia armed with $25,- 
000 for revolutionary organization 
among farmers.1® 

With due discount for possible 
bias of the witnesses, these two 
statements come to the same thing. 
Mother Bloor during 1932-34 was 
active in the Party’s work in Mon- 
tana, the Dakotas, lowa and Nebras- 
ka because its commissar for agri- 
culture, her own favorite son, had 
sent her there. That his sending her 
there was entirely his own idea we 
may be permitted to doubt. Nothing 
in their experience enabled them, 
and nothing in their ideology or 
their probable orders from their 
superiors permitted them, to under- 
stand that farmers resisting eviction 
were asserting and defending, not re- 
pudiating, private property as an 
idea and as an institution and that 
real revolt would have followed any 
attempt to herd such farmers, the 
most individualistic of all our 
people, into collectivized or state- 
owned farms. 

In short, she and “The Party” in 
all seriousness expected the depres- 
sion, aided by the drought, to start 
the communist revolution among the 
farmers of the Middle West. Only 
this supposition rationally explains 
why she was in Sherman County, 
Nebraska, in June, 1934. In all re- 
spects a true believer, she brought to 
the assignment all the enthusiasm 
with which she had gone in for 
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women’s rights and like causes in 
her youth. As a shrewd commentator 
said at her death, she joined the 
Communist Party at the age of 57 
“and never could see through its 
devious, ideologic switches and chi- 
canery or realize that in its last few 
years it attracted scarcely anyone but 
crackpots, innocents, guilt-ridden, 
well-off dabblers and script-mechan- 
ics and sadistic power-maniacs. She 
was probably the last old-style 
American radical to keep her illu- 
sions and remain in the corrupt 
ranks. The leaders knew her value 
and gave her a permanent place at 
the rallies and on their election 
tickets.’’16 

In late 1937 she 
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months in the Soviet Union and re- 
turned full of youthful enthusiasm 
for all its works, proclaiming, “We 
can learn from Russia. We can strive 
at least to get America on the path 
of democracy.”!? She had an ortho- 
dox American Communist funeral; 
that is, violent Communist speeches 
over her coffin, with the F.B.1. alert 
throughout the audience. Yet on her 
deathbed she had shouted: “There 
is no country like the good old 
U.S.A."28 On this ambivalent note 
we may leave her. 


M4. Bloor, page 279. 

15. Witness, Whittaker Chambers, Random House 
(1952), page 333. 

16. “The Funeral of Mother Bloor,"’ Bob Patter- 
son, The American Mercury, November, 1951. 

17. Time, Janvary 17, 1938. 

18. Newsweek, August 20, 1951. 
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